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H.R. 1487, THE NATIONAL MONUMENT NEPA
COMPLIANCE ACT

THURSDAY, JUNE 17, 1999

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON NATIONAL
PARKS AND PUBLIC LANDS,
COMMITTEE ON RESOURCES,
Washington, DC.

The Subcommittee met, pursuant to call, at 10 a.m. in Room
1324, Longworth House Office Building, Hon. James V. Hansen
[chairman of the Subcommittee] presiding.

Mr. HANSEN. The meeting will come to order. We expect Con-
gressman Stump to be here in a minute. I understand that he is
over at the Capitol Hill Club and is his on his way over. We would
like to have our Ranking Member from Puerto Rico with us for this
very important piece of legislation. So with the indulgence of our
witness Mr. Leshy and other folks who are here, if we could just
put things on hold for a moment, I would appreciate it. Thank you.

[Recess.]

STATEMENT OF HON. JAMES V. HANSEN, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF UTAH

Mr. HANSEN. Good morning. Welcome to the Subcommittee on
National Parks and Public Lands hearing on H.R. 1487, the Na-
tional Monument NEPA Compliance Act.

[The information follows:]

(D



106TH CONGRESS
2% H, R, 1487

To provide for public participation in the declaration of national monuments
under the Act popularly known as the Antiquities Act of 1906.

IN THE HOUSE OF REPRESENTATIVES

APRIL 20, 1999

Mr. HANSEN introduced the following bill; which was referred to the
) Committee on Resources

A BILL

To provide for public participation in the declaration of na-
tional monuments under the Act popularly known as
the Antiquities Act of 1906.

1 Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“National Monument
NEPA Compliance Act”.

The Congress finds the following:

2

3

4

5

6 SEC. 2. FINDINGS.
7

8 (1) National monument designations, when
9

done prbperly, are an important method of pre-
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serving historic landmarks, and objects and antig-
uities of historic or scientific interest.

(2) Because national monuments affect the peo-
ple of the United States, it is important for the pub-
lic to have an opportunity to participate ‘\in the na-
tional monument designation process.

(3) Requiring the President to comply with re-
quirements of the National Environmental Policy
Act of 1969 in designating national monuments
would help insure that national monument designa-
tions are in the public interest and that the public
has an opportunity to participate in the designation

process.

SEC. 3. COMPLIANCE WITH NATIONAL ENVIRONMENTAL

POLICY ACT OF 1969 IN DECLARING NA-
TIONAL MONUMENTS.

Section 2 of the Act of June 8, 1906 (34 Stat. 225,

16 U.S.C. 431; popularly known as the Antiquities Act
of 1906), is amended—

(1) by striking “That the President of the
United States is hereby authorized, in his discretion,
to” and inserting ‘‘(a) IN GENERAL.—The Presi-
dent, subject to subsections (b) and (e), may”’; and

(2) by adding at the end the following:
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“(b) COMPLIANCE WITH NATIONAL ENVIRON-

MENTAL POLICY ACT OF 1969 —

“(1) IN GENERAL.—For purposes of section
102 of the National Environmental Policy Act of
1969 (42 U.S.C. 4332), a declaration by the Presi-
dent under this Act of an area to be national monu-
ment shall be treated as—

“(A) an action by an agency of the Federal
Government; and
“(B) a major Federal action significantly

affecting the quality of the human environment.

“(2) PREPARATION OF ENVIRONMENTAL IM-
PACT STATEMENT.—The President shall direct the
Secretary of the Interior to prepare the environ-
mental_impact statement required under section 102
of the National Environmental Policy Act of 1969
(42 U.S.C. 4332; in this section referred to as a
‘monument impact statement’) for any declaration of
a national monument under this section.

“(3) PUBLIC REVIEW AND COMMENT.—(A) The
Secretary shall provide sufficient time for the publie
to review and comment on each monument impact

statement, including—



O o0 N N W R W N e

N S T S T N T e S e O S S S R
gﬁwNHO\DOO\IO\M-PwNHO

7 4

“(3) at least 6 months to review and com-
ment on the draft monument impact statement;
and

“(11) 4 months to review and comment on
the final monument impact staten&ent before
the issuance of the record of decision for the
monument impaect statement.

“(B) The Secretary shall also hold appropriate
public hearings, on the record, during all phases of
preparation of the monument impact statement, in-
cluding during scoping.

“(C) The President may not declare a national
monument before the expiration of the 30-day period
beginning on the date on which the record of deeci-
sion for the monument impact statement is issued.

“(¢) PROTECTION OF RESOURCES DURING DELIB-

ERATIONS.—

“(1) IN GENERAL.—If directed by the Presi-
dent, the Secretary shall make an emergency with-
drawal of lands under section 204(e) of the Federal
Land Management and Policy Act of 1976 (43
U.S.C. 1714(e)) to protect resources on the lands
during deliberations on a proposal to declare the
lands to be a national monument. The area of the

lands withdrawn shall be no larger than the smallest
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area compatible with the proper care and manage-
ment of the objects to be protected by the monument

designation.

“(2) 24-MONTH LIMITATION.—The duration of
a withdrawal under this subsection shall not exceed

24 months.”.
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Mr. HANSEN. I would like again welcome our witness John Leshy
from the Interior Department. Thank you for being with us today.

In 1906, the Antiquities Act was passed as a method to quickly
withdraw small parcels of land from the public domain to preserve
archaeological sites. Today it is being used to thwart Congressional
control over the public lands, to avoid the National Environmental
Policy Act, and to deny the American people the right to have input
in public land decisions. An article in Monday’s Washington Times
quoted Secretary Babbitt as having said the following: Quote, “We
switched the rules on the game. We are not trying to do anything
legislatively.”

The implication is that if Congress does not pass the laws that
the Secretary wants passed, he will make his own laws through
regulations, Executive Order, policy directives, et cetera. This is
clearly an abuse of power. The Constitution specifically gives Con-
gress the power over public lands. If Secretary Babbitt does not
like a law such as the mining law, then he should work with Con-
gress to change it. However, until Congress does, it is still the law
of the land, and the Secretary has taken an oath to uphold it. It
is not his place to change the law.

The September 1996 creation of the Grand Staircase-Escalante
National Monument is a good example of how Interior is trying to
use the antiquity law to thwart Congress and avoid NEPA. It ap-
pears that as early as August 1995, people in the Interior Depart-
ment were talking about the possibility of designating national
monuments as a way of thwarting Congress’s control over the pub-
lic lands. As the Utah wilderness debate started to heat up, the In-
terior Department started looking for a way to create wilderness
without Congress. In August 3, 1995, memo within the Interior So-
licitor’s Office, from Dave Watts to Robert Baum, Mr. Watts says
that John Leshy wanted to talk to them about the choices and legal
risks involved in using the antiquity law. In that memo he warns
that, quote, “To the extent the Secretary proposes a national monu-
ment, NEPA applies. However, monuments proposed by the Presi-
dent do not require NEPA compliance because NEPA does not
cover Presidential actions,” end of quote.

Mr. Watts then opines that the court case Alaska v. Carter held
that the Secretary could do all of the work on a national monument
withdrawal without triggering NEPA if the monument is the Presi-
dent’s proposal and the President asks the Secretary to help him.
Later the Solicitor’s Office sent a memo to Sam Kalen saying that
they believed that they needed a letter from the President to the
Secretary asking for national monument recommendations if they
were to avoid NEPA problems on Antiquities Act work. They also
expressed concern as to whether such a letter would be accessible
to the public via the Freedom of Information Act. Further, they
were afraid that if they did not get a letter from the President, a
court might be able to set aside a proclamation due to the lack of
NEPA compliance.

Interior, therefore, spent the next several months trying to create
a fake paper trail by trying to get the President to sign a letter
asking Secretary Babbitt to start looking at the possibility of a na-
tional monument proposal even though Interior had been planning
the monument since August of 1995. The Interior Department,
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however, went on with their proposal, and by July 26, Interior had
Professor Wilkinson from the University of Colorado drawing up
the actual proclamation. However, the President did not sign such
a letter until August 7, 1996, after—keep in mind, after—the proc-
lamation was already drafted. The State of Utah found out about
the monument when President Clinton called Governor Leavitt at
2 a.m. On the day that the monument was created. As you can see,
the Antiquities Act was used to thwart Congress, avoid NEPA and
avoid public input into public land decisions.

When we held hearings last year on H.R. 1127, the National
Monument Fairness Act, people came in here and told us that we
didn’t need to amend the Antiquities Act because the Grand Stair-
case-Escalante National Monument fiasco was a one-time thing,
and no one would ever try a stunt like that again. Well, I guess
they are wrong because rumors coming out of Interior tell us that
the exact same thing is going on right now. Letters from the Presi-
dent have been generated in order to avoid NEPA. Secret monu-
ment plans are being thrown together. Congress is being left out
of the picture, and, more importantly, the American people are left
in the dark once again.

H.R. 1487 is intended to fix the Antiquities Act to avoid these
types of serious abuses. It would require the Secretary of the Inte-
rior to do an environmental impact statement before the President
could sign a national monument proclamation pursuant to the An-
tiquities Act. This would ensure that national monument designa-
tions are in the best interests of the environment and would assure
public participation in the decision-making process. Further, it
would prevent the use of the Antiquities Act as an election year
ploy, as it was used in 1996, and discourage the Interior Depart-
ment from going to such elaborate lengths to avoid NEPA.

Mr. Leshy’s testimony expresses concern that H.R. 1487 imposes
a few extra procedural hurdles that NEPA wouldn’t necessarily im-
pose, such as hearings and a 6-month comment period. We would
not have to statutorily impose such requirements on the Interior
Department if we felt that we could trust them to allow full public
participation in these sorts of decisions, but recent events have
made it clear that we cannot do that.

A good example of this is the scoping on the recent Utah WSA
202 process. Because the Interior Department felt that their own
agenda and timetable was more important than public participa-
tion, they tried to cram scoping on a proposal that would designate
a land area over twice the size of Delaware as WSAs into 2 weeks.
Further, constituents told us that the public meetings that were
held were so lacking in information and structure as to be virtually
useless. Interior has since extended the scoping period very slight-
ly, but it is still woefully inadequate to allow meaningful public
input into the process.

So, as you can see, we have to specify these sorts of things into
law, otherwise Interior will not allow the public an adequate
chance to participate. H.R. 1487 is a good bill. It would not gut the
Antiquities Act. The President’s authority under this Act would not
be abrogated in any way. He would simply have to follow certain
steps that allow public comment and input before using it.
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I look forward to Mr. Leshy’s testimony and the discussion on
this bill, and again would like to reiterate that we went through
this step by step on what happened on the Grand Staircase, and
it should be obvious to anyone the abuse of power that we have
seen, and we surely don’t want that to happen again.

[The prepared statement of Mr. Hansen follows:]

STATEMENT OF HON. JAMES V. HANSEN, A REPRESENTATIVE IN CONGRESS FROM THE
STATE OF UTAH

Good morning. Welcome to the Subcommittee on National Parks and Public Lands
hearing on H.R. 1487 the National Monument NEPA Compliance Act. I would like
to again welcome our witness John Leshy from the Interior Department. Thank you
for taking the time to be with us today.

In 1906 the Antiquities Act was passed as a method to quickly withdraw small
parcels of land from the public domain to preserve archeological sites. Today it is
being used to thwart Congressional control over the public lands, to avoid the Na-
tional Environmental Policy Act, and to deny the American people the right to have
input in public lands decisions.

An article in Monday’s Washington Times quoted Secretary Babbitt as having
said that quote “We've switched the rules of the game. We’re not trying to do any-
thing legislatively.” The implication is that if Congress does not pass the laws that
the Secretary wants passed, he will make his own laws through regulations, execu-
tive orders, policy directives, etc.

This is clearly an abuse of power. The Constitution specifically gives Congress the
power over public lands. If Secretary Babbitt does not like a law, such as the mining
law, then he should work with Congress to change it. However until Congress does,
it is still the law of the land, and the Secretary has taken an oath to uphold it. It
is not his place to change the law.

The September 1996 creation of the Grand Staircase-Escalante National Monu-
ment is a good example of how Interior is trying to use the Antiquities Act to thwart
Congress and avoid NEPA.

It appears that as early as August of 1995 people in the Interior Department were
talking about the possibility of designating National Monuments as a way of thwart-
ing Congressional control over the public lands. As the Utah Wilderness debate
started to heat up, the Interior Department started looking for a way to create wil-
derness without Congress.

In August 3 , 1995 memo within the Interior Solicitor’s office from Dave Watts
to Robert Baum, Mr. Watts says that John Leshy wanted to talk to them about the
choices and legal risks involved in using the Antiquities Act.

In that memo he warns that—quote “To the extent the Secretary proposes a na-
tional monument, NEPA applies. However, monuments proposed by the president
do not require NEPA compliance because NEPA does not cover presidential ac-
tions.”—end of quote. Mr. Watts then opines that the court case Alaska v. Carter
held that the Secretary can do all of the work on a national monument withdrawal
without triggering NEPA if the monument is the President’s proposal and the Presi-
dent asks the Secretary to help him.

Later, the Solicitor’s office sent a memo to Sam Kalen saying that they believed
that they needed a letter from the President to the Secretary asking for national
monument recommendations if they were to avoid “NEPA problems on Antiquities
Act work.” They also expressed concern as to whether such a letter would be acces-
sible to the public via the Freedom of Information Act.

Further, they were afraid that if they did not get a letter from the President, a
court might be able to set aside a proclamation due to the lack of NEPA compliance.

Interior, therefore, spent the next several months trying to create a fake paper
trail by trying to get the President to sign a letter asking Secretary Babbitt to start
looking at the possibility of a national monument proposal. Even though Interior
had been planning the monument since August of 1995.

The Interior Department, however, went on with their proposal and by July 26th,
Interior had Professor Wilkinson from the University of Colorado drawing up the
actual proclamation. However, the President did not sign such a letter until August
7, 1996. After the proclamation was already drafted.

The State of Utah found out about the monument when President Clinton called
Governor Leavitt at 2:00 A.M. on the day that the monument was created.

As you can see, the Antiquities Act was used to thwart Congress, avoid NEPA,
and avoid public input into public lands decisions.
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When we held hearings last year on H.R. 1127, the National Monument Fairness
Act, people came in here and told us that we didn’t need to amend the Antiquities
Act because the Grand Staircase-Escalante National Monument fiasco was a one
time thing and no one would ever try a stunt like that again.

Well, I guess they were wrong, because rumors coming out of Interior tell us that
the exact same thing is going on right now. Letters from the President have been
generated in order to avoid NEPA, secret monument plans are being thrown to-
gether, Congress is being left out of the picture, and the American people are left
in the dark once again.

H.R. 1487 is intended to fix the Antiquities Act to avoid these types of abuses.
It would require the Secretary of the Interior to do an Environmental Impact State-
ment before the President could sign a national monument proclamation pursuant
to the Antiquities Act.

This would insure that national monument designations are in the best interest
of the environment, and would insure public participation in the decision making
process.

Further, it would prevent the use of the Antiquities Act as an election year ploy
and discourage the Interior Department from going to such elaborate lengths to
avoid NEPA.

Mr. Leshy’s testimony expresses concern that H.R. 1487 imposes a few extra pro-
cedural hurdles that NEPA wouldn’t necessarily impose, such as hearings and a 6
month comment period.—We would not have to statutorily impose such require-
ments on the Interior Department if we felt we could trust them to allow full public
participation in these sorts of decisions, but recent events have made it clear that
we can not.

A good example of this is the scoping on the recent Utah WSA 202 process. Be-
cause the Interior Department felt that their own agenda and timetable was more
important than public participation, they tried to cram scoping on a proposal that
would designate a land area over twice the size of Delaware as WSAs into two
weeks. Further, constituents told us that the public meetings that were held were
so lacking in information and structure as to be virtually useless. Interior has since
extended the scoping period slightly, but it is still woefully inadequate to allow
meaningful public input into the process. So, as you can see, we have to specify
these sorts of things in the law, otherwise Interior will not allow the public an ade-
quate chance to participate.

H.R. 1487 is a good bill. It would not gut the Antiquities Act. The President’s au-
thority under that Act would not be abrogated in any way. He would simply have
to follow certain steps that allow public comment and input before using it.

I look forward to Mr. Leshy’s testimony and the discussion on this bill.

Mr. HANSEN. I recognize the gentleman from Washington.

STATEMENT OF HON. JAY INSLEE, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF WASHINGTON

Mr. INSLEE. Thank you, Mr. Chair.

Mr. Chair, I am going to ask if we can submit to the record com-
ments by Ranking Member Romero-Barcelo, if we can. If I could
submit that to the record since he is not able to join us, at least
at the moment.

Mr. HANSEN. Without objection. .

[The prepared statement of Hon. Romero-Barcelo follows:]

STATEMENT OF HON. CARLOS ROMERO-BARCELO, A DELEGATE IN CONGRESS FROM
THE TERRITORY OF PUERTO Rico

Mr. Chairman, we share your frustration with the lack of timely delivery of the
Administration’s testimony that caused you to cancel the hearing on H.R. 1487 last
month. We are glad that Mr. Leshy is able to be with us today and note that the
del?ﬁrs with the Administration’s testimony last month were not the fault of Mr.
Leshy.

As we noted at the earlier hearing on H.R. 1487, the House last Congress spent
considerable time on legislation you authored (H.R. 1127) to limit the authority of
the President to designate National Monuments. This year, you have introduced
new legislation (H.R. 1487) to require that prior to a declaration of a President es-
tablishing a National Monument, a National Environmental Policy Act (known as
“NEPA”) analysis be undertaken.
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The provisions of H.R. 1487 raise several questions that the Subcommittee will
want to consider carefully. First, the bill establishes a significant precedent of mak-
ing a Presidential action subject to NEPA. As you may know Mr. Chairman, actions
of the President, the Congress and the Judiciary are currently not subject to NEPA.
The bill also deviates from NEPA by presuming that all designations are a major
Federal action and by including extended public and comment periods and hearing
requirements that also deviate from current NEPA procedures.

There are other problems as well. The bill requires the Secretary of the Interior
to prepare the Environmental Impact Statement even though he may not admin-
ister the lands in question. Further, the authority of the Secretary to withdrawal
lands on an emergency basis is less than the existing authority of the Secretary to
make such withdrawals. The 24-month time period is also likely to be inadequate
to deal with the time periods of the required Environmental Impact Statement.

Mr. Chairman, we look forward to the insights of the Administration and others
as we try to sort through the questions raised by this legislation.

Mr. INSLEE. I would also like to note that we are looking forward
to Mr. Leshy’s testimony. We understand that he was unable to
help us the last time, but I want to make sure that folks know it
was not his fault, that there was something that occurred. I look
forward to his testimony.

Mr. HANSEN. Thank you.

[The information follows:]

Mr. HANSEN. The gentleman from Utah, Mr. Cannon.

STATEMENT OF HON. CHRIS CANNON, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF UTAH

Mr. CANNON. Thank you, Mr. Chairman. I appreciate your intro-
duction of this important legislation and our second attempt to hold
a hearing on this issue, which both of us have been so heavily and
personally involved. Our colleagues have heard continually of the
trials of our constituents in Utah, which they expressed the result
of the creation of the Grand Staircase-Escalante Monument nearly
3 years ago. This monument, encompassing over 2 million acres lo-
cated in southern Utah, strips some of the most rural and poor
communities of their land base and economy. What is most dis-
turbing is a recent article in the Washington Times which describes
in painful detail the additional withdrawals and monument des-
ignations this administration may attempt in yet another election
year ploy.

Mré1 Chairman, I would like to submit this article as part of the
record.

Mr. HANSEN. Without objection so ordered.

[The prepared statement of Mr. Cannon follows:]

STATEMENT OF HON. CHRIS CANNON, A REPRESENTATIVE IN CONGRESS FROM THE
STATE OF UTAH

Thank you, Mr. Chairman. I appreciate your introduction of this important legis-
lation and our second attempt in holding a hearing on this issue in which we have
been so heavily and personally involved.

Our colleagues have continually heard of the trials and turmoil our constituents
in Utah have experienced as a result of the creation of the Grand Staircase-
Escalante Monument nearly three years ago. This monument, encompassing over
two million acres, located in southern Utah, stripped some of the most rural and
poor communities of their land base and economy.

What is most disturbing is a recent article in the Washington Times, which de-
scribes in painful detail the additional withdrawals and monument designations this
Administration may attempt in yet another election year ploy. Mr. Chairman, I
would like to submit this article as part of the record.

I sincerely hope that this morning’s debate is constructive and will encourage bet-
ter implementation of the Antiquities Act of 1906. It simply is not right to subject
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other communities to the same devastation that my constituents suffered. The proc-
ess, or lack thereof, used in 1996 to create the Grand Staircase-Escalante Monu-
ment was horribly flawed.

I believe the intent of Congress and President Roosevelt when he signed the An-
tiquities Act into law in 1906 was very clear. The Antiquities Act was designed to
protect certain natural and pristine areas. Fortunately, over the past 93 years, Con-
gress has been very diligent and has designed a number of statutes to respond to
the needs of environmental preservation, such as the: Federal Lands Policy Manage-
ment Act, National Environmental Policy Act; Wild and Scenic Rivers Act; Wilder-
ness Act; and the National Park Service Organic Act. These important laws have
allowed us to protect millions of acres of public land while allowing local commu-
nities a role, albeit minimal at times, in the designation process.

Unfortunately, the process utilized in 1996 did not address or allow public partici-
pation at all. It appears that this Administration went to great lengths to avoid, not
only public input, but even public knowledge of its plans to designate the Grand
Staircase-Escalante National Monument. I find it ironic that the very Administra-
tion that has championed NEPA, took definite measures to avoid NEPA. The hypoc-
risy stuns me.

What is even more shocking are the rumors of future Administration plans. It is
fairly common knowledge that this Administration is considering at least one addi-
tional monument in the southwest—but in light of the recent Times article—I sus-
pect there are more in the works. I hope Mr. Leshy will take this opportunity to
elaborate on the Administration’s plans and any other monument designations it
may be considering.

I look forward to the discussion we will have this morning. I am sure our witness
will provide an interesting perspective. Again, Mr. Chairman, I appreciate your will-
ingness to move this issue forward. It is time the President is subjected to the same
environmental rules as the rest of us. It is clear that the Antiquities Act has been
exploited and abused. H.R. 1487 seeks to end this blatant arrogance.

Thank you.
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Clinton woos .
environmentalists, plans to
ban use of public land’

| By Audrey Hudson
THE WASHINGTON TIMES

W he Clinton administration is planning to ban most
r public use of 5 million acres of federal land in six
" states to placate environmental volers before the 2000
presidential election.

Interior Secretary Bruce Babbitt is using his regulatory
authority to halt mining, grazing, logging and oil and gas
exploration on public lands.

In many cases all recreational uses would be banned
1 except walking and meditating.

“We have to be wary, They want to appease the extreme
| environmentalists who have this on their agenda and want
this to happen," said Sen. Frank H. Murkowski, Alaska
Republican and chairman of the Energy and Natural
Resources Committee, "In the next

-- Continued from Front Page --
19 months we will see a significant movement to usurp
congressional authority."

Mr. Babbitt also says he may ask President Clinton to
use the Antiquities Act to declare some of the public land a
national monument. Among other things, the act authorizes
the president to set aside land for preservation.

M. Clinton received kudos from the environmental
community when he used that act during the 1996
presidential campaign. He created the 1.7 million-acre
Grand Staircase-Escalante National Monument in Utah to
stop mining, and oil and gas exploration.

In four of the Western states, the administration is
hoping to declare or designate:

« 2.6 million acres in Utah a wilderness study area.

« 1.5 million acres in Alaska a wildemess area.

« 505,350 acres in Arizona a national monument.

» Several miles along the Upper Missouri River in
Montana as a national park, conservation area or
wildlife refuge.

In a written statement, Mr. Babbitt's spokesman said
Republicans should be helping them by drafting legislation
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to “protect” these areas from "big mining companies, the
big il companies and the big developers who want to chop
up what's left of their unspoiled American public lands."

The administration has also proposed a two-year
moratoriurn fom mineral activity on 429,000 acres in
Montana; 165,000 acres in Colorado and 5,000 acres in
Missouri.

Republican lawmakers say that by removing these lands
from future explozation, the adminisiration is hurting local
communities by eliminating jobs and tax revenues. It also
Jeaves the United States more dependent on foreign oil.

"There is no question they are trying to stick it to us,
and it's really sad. These are pioncer families who made
the West, and they feel robbed," said Sen. Orrin G. Hatch,
Utah Republican.

"Their geal is to turn public lands into a museum -- a
diorama where all of the people are on the outside looking
in," said Laura Skaer, executive director of the Northwest
Mining Association.

"I think they have quictly declared a new war on the
West,"” she said. "T expect Clinton will find all sorts of
national monuments to start popping up between now and
November 2000." «

Republican Missouri lawmakers have written to Mr.
Babbitt saying the withdrawals were "unnecessary and
inappropriate.”

"It appears the administration has launched an
orchestrated campaign to preclude mining on vast acreages
of public lands govemned by multiple-use laws and to do so
without consulting Congress and without soliciting public
input or independent scientific eview,” Sens. John
Asheroft, Christopher S. Bond, and Rep. Jo Ann Emerson,
stated in the letter.

Mrs. Emerson fears many jobs would be lost in her
district as a result of the administration's actions and says
the land would be useless “unless people just want to stand
there and meditate.”

Sen. Conrad Burns, Montana Republican, said he is
concerned with the lack of discussion or local input from
those who will be directly affected.

"There is no doubt they have chosen to make an assault
on the West. We may as well be operating under a czar,"
Mr. Burns said.

Mr. Murkowski is also concerned that the proposed
designations are a blueprint for M. Clinton to bolster his
environmental record before leaving office. In a letter to
his Senate colleagues, he pointed to a May 22 National
Journal article in which Mr. Babbitt is quoted as saying:
“We've switched the rules of the game. We're not irying to
do anything legislatively.”

GOP lawmakers are hoping to close locpholes through
proposed legisiation. Sens. Robert F. Bennstt of Utah and
Larry E. Craig of ldaho are pushing bills to amend the
Antiquities Act to include public comment.

The National Monument Public Participation Act of
1999 would ensure the public and Congress have the right
to participate in decisions to declare national monuments
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-on federal fand. It would require full public participation,
environmental compliance and congressional ratification.

Before making a recommendation to the president, the
secretary of Interior would also have to determine the
value of the mineral and surface natural resources.

Mr. Craig initially proposed legislation in 1996
prohibiting the president from declaring national
monuments in Idaho. His measure failed, but he was
recently approached by other Senators to craft new
legislation to provide protection to all states.

"Qur general concern and frustration is what the
administration did in Southern Utah they could do
everywhere else in the country, and that they were
unwulmg to work with Congress -- especially as we head
into a presidential cycle,” Mr. Craig said.

"This has become a political tool and not a means to
prolect unique environmental assets,” he said.

| @ HTML
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Mr. CANNON. I sincerely hope that this morning’s debate is con-
structive and will encourage better implementation of the Antig-
uities Act of 1906. It simply is not right to subject other commu-
nities to the same devastation that my constituents suffer. The
process, or lack thereof, used in 1996 to create the Grand Stair-
case-Escalante Monument was horribly fraudulent. I believe the in-
tent of Congress and President Roosevelt when he signed the An-
tiquities Act into law in 1906 was very clear.

The Antiquities Act was designed to protect certain natural and
pristine areas. Fortunately, over the past 93 years, Congress has
been very diligent and has designed a number of statutes to re-
spond to the needs of environment preservation, such as the Fed-
eral Lands Policy Management Act, the National Environmental
Policy Act, the Wilderness and Scenic Rivers Act, the Wilderness
Act, and the National Park Service Organic Act. These important
laws have allowed us to protect millions of acres of public land
while allowing local communities a role, albeit minimal at times,
in the designation process.

Unfortunately, the process utilized in 1996 did not address or
allow public participation at all. It appears that this administration
went to great lengths to avoid not only public input, but even pub-
lic knowledge of its plans to designate the to Grand Staircase-
Escalante National Monument. I find it ironic that the very admin-
istration that has championed NEPA took definite measures to
avoid NEPA. The hypocrisy here stuns me.

What is even more shocking are the rumors of future administra-
tion plans. It is fairly common knowledge that this administration
is considering at least one additional monument in the Southwest,
but in light of the recent Times article, I suspect there are even
more in the works.

I hope that Mr. Leshy will take this opportunity to elaborate on
the administration’s plans and any other monument designations it
may be considering. I look forward to the discussion we will have
this morning. I am sure our witness will provide an interesting per-
spective.

Again, Mr. Chairman I appreciate your willingness to move this
issue forward as the President is subjected to the same environ-
mental rules as the rest of us. It is this clear the Antiquities Act
has been exploited and abused. H.R. 1487 seeks to end this blatant
arrogance. Thank you.

Mr. HANSEN. Thank you, Mr. Cannon.

[The information follows:]

Mr. HANSEN. The gentleman from Colorado, Mr. Udall.

STATEMENT OF HON. MARK UDALL, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF COLORADO

Mr. UpALL OF COLORADO. Thank you, Mr. Chairman. Mr. Chair-
man, I don’t have any comments at this time. I would ask unani-
mous consent that a letter from a number of groups, including the
National Parks and Conservation Association and the National
Trust for Historic Preservation be included in the record.

Mr. HANSEN. Without objection so ordered.

Mr. UpAaLL OF COLORADO. Thank you, Mr. Chairman.

[The information follows:]
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Alaska Wilderness League « Grasd Canyon Trust
National Assoctation for African Americah Heritagé Preservation
Natioual Parks and Conseryation A J ociation
National Trust for Historic Preservation ¥ The Wilderness Society
]

o

‘The undersigned organizations are strongly opposcd to TLR. 1487, the “National Monument NEPA
Compliance Act,” which is scheduled for a hearing before the FHouse Subcommitiee on National Parks and
Public Lands on June 17.

While the legistation appears benign at first glance, its passage would severely weaken the Antiguities Act
of 1906. This important statute grants presidential authority t proclaim and protect significant public
Tands as natiopal in cases of inmmi xploitativg threats. Tt has been used to preserve federal
Tands that later beeame revered national parks such as the Graiid Canyon, Zion, Petrified Forest, C& O
Canal, Acadin, and Death Valley.

The National My NEPA Compli Act should be cp}’msed for the following reasons:

o [LR. 1487 would require the Presiclent to comply with the/ National Environmental Policy Act (NEPA)
prior to making & monunient proclamation, thereby defeating the very purpose of the Antiquities Act 1o
allow the President to act expeditiously o protect significant public resources. In fact, H.R. 1487
would make the Antiquities Act the only act of presidential discretion that is subject to NEPA.

»  The impact of H.R. 1487 would actually go far beyond requiring the President to comply with NEPA,
as the bi I's procedural yequirements do not comport withiexisting NEPA standards,

e The legislation wounld permit the withdrawal of the publi¢; tands in question for up to two years, while
the NEPA process is underway. Howcver, the expanded NEPA revisws process conternplated by HLR,
1487 will certainly exceed this time frame. Under H.R. 1487, once the two year withdrawal date
oxpires, the land would be subject to d p threats; regardless of the ongoing NEPA process.
This scenatio could camplicate legal cases that will incvitably be filed, foreing courts to make a
ducision before proper NEPA review is completed.

If Congress feels 4 President has abused the authority to proclaim a national Congrass has the
power to reverse or modily a specific designation at any timey The essenoc of the Antiquilies Act—one of
the most successful conscrvation statutes in American history—should not be altered becansc of opposition
o ong parti prock i We appreciate your idezption of our.concerns.

Sincerely,

National Parks and Conservation Association

‘National Trust for Historie Proscevation

Alaska Wilderness League

The Wilderness Sociely

National Association for African American Hetitage Preservition
Grand Canyon Trust

01
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Mr. HANSEN. Mr. Leshy, would you please step up to the area
there. We appreciate you being with us and thank you so much for
your testimony that you sent to us.

Mr. Leshy, before you start your testimony, I would just like—
not to be redundant, I would just to make sure that we have done
this right. I am going to reread some of these things.

It appears that as early as August 1995, people in the Interior
Department were talking about the possibility of designating na-
tional monuments as a way of thwarting Congress’s congressional
control over the public lands. As the Utah wilderness debate start-
ed to heat up, the Interior Department started looking for a way
to create wilderness without Congress. In August 3, 1995, memo
within the Interior Solicitor’s Office, from Dave Watts to Robert
Baum, Mr. Watts says that John Leshy wanted to talk to them
about the choices and legal risks involved in using the antiquity
law. In that memo he warns that, quote, “To the extent that the
Secretary proposes a national monument, NEPA applies. However,
monuments proposed by the President do not require NEPA com-
pliance because NEPA does not cover Presidential actions,” end of
quote.

Mr. Watts then opines that the court case Alaska v. Carter held
that the Secretary could do all of the work on the national monu-
ment withdrawal without triggering NEPA if the monument is the
President’s proposal and the President asks the Secretary to help
him.

Later the Solicitor’s Office sent a letter to Sam Kalen saying that
they believe they needed a letter from the President to the Sec-
retary asking for national monument recommendation if they were
to avoid NEPA problems on Antiquities Act work. They also ex-
pressed concern as to whether such a letter would be accessible to
the public because of the Freedom of Information Act. Further,
they were afraid that if they did not get a letter from the Presi-
dent, a court might be able to set a proclamation aside due to the
lack of NEPA compliance.

Interior, therefore, spent the next several months trying to create
a fake paper trail by trying to get the President to sign a letter
asking Secretary Babbitt to start looking at the possibility of a na-
tional monument proposal, even though Interior had been planning
the monument since August of 1995. The Interior Department,
however, went on with their proposal, and by July 26, Interior had
Professor Wilkinson from the University of Colorado drawing up
the actual proclamation. However, the President did not sign the
letter until August 7, 1996, after the proclamation was already
drafted.

Mr. Leshy, what I have just read to you, is that a true state-
ment?

STATEMENT OF JOHN LESHY, SOLICITOR, DEPARTMENT OF
THE INTERIOR

Mr. LEsHY. Mr. Chairman, thank you very much for the oppor-
tunity to be here today. I again apologize for the mix-up that re-
sulted in our late testimony coming up a month ago. I am delighted
to appear and talk about H.R. 1487 and hopefully clear up some
misconceptions about the planning involved in the Grand Staircase.
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It is not true that planning for Grand Staircase dates back to Au-
gust of 1995, or 1995 at all, in fact. As with any Presidential
power, from time to time in this administration, dating back to, I
think, nearly to the beginning probably, we had conversations with
people in the Executive Office of the President about various issues
and powers that the President has over public lands, including the
Antiquities Act.

I don’t remember exactly what happened in August of 1995 that
precipitated the memos that you referred to. I do know that there
was no discussion of the Grand Staircase or anything like it in
southern Utah at that time. There were discussions, I do recall, in
the spring of 1996 about possible Antiquities Act proclamations in
connection with park protection, because there was some park leg-
islation pending in Congress at that time, and we had conversa-
tions with the White House about that in the spring of 1996, and
there were memos about it. But the earliest that anybody in my
office or the Department, as far as I know, ever had any conversa-
tions with the White House about a monument in southern Utah
where the Grand Staircase is now located took place in early July
of 1996. I think the record on that is absolutely clear. I think Katie
McGinty, former Chair of CEQ, who was intimately involved in
those discussions, testified in front of this Committee and the Sen-
ate on that.

I was first contacted on July 3, 1996, by Ms. McGinty to come
over to the White House. At that time she asked me to commu-
nicate to the Secretary the President’s desire that the Secretary
look at the possibility of establishing a monument in southern
Utah. That was the very first mention of that subject and that pro-
posed monument. In response to the President’s request, which I
think was communicated the next day by the President directly to
Secretary Babbitt, we started work on responding to the Presi-
dent’s request and over the course of the next 6 weeks or so pre-
pared some materials, forwarded them to the White House in mid-
August of 1996, and at that point the White House had some fur-
ther conversations with us and with, I think, Members of Congress,
Governors and others about establishing the monument in south-
ern Utah, including members of the Utah delegation. I think that
you were at least at one of those meetings in the Secretary’s office
in September of 1996. And the decision—I believe the President did
not make the decision to proclaim the monument until early on the
morning of September 18th, after he had had a number of con-
versations with Members of Congress, Governor Leavitt, and oth-
ers. So the Grand Staircase Monument planning from the Interior
Department’s perspective dates back only to early July of 1996.

As with any Presidential power involving public lands, the Inte-
rior Department, as I said, is involved from time to time in discus-
sions with the White House about proclamations under the Antig-
uities Act. It is a fairly continuing dialogue. It is an important
power. It has been exercised more than 100 times over the last 90
some years by 14 Presidents of both parties. There is nothing law-
less about that action. The Antiquities Act was passed by unani-
mous consent of both Houses of Congress in 1906, a Congress, I
should note, that was overwhelmingly Republican in both Senate
and House. Presidents of both parties in equal numbers have cre-
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ated national monuments since 1906. About 75 million acres of
land has been protected under the Antiquities Act in 24 different
States and the Virgin Islands. Every President but three has made
use of the Act, and the historic record shows, I think, without ques-
tion that the authority the President has exercised under this
power given to him expressly by Congress in this statute has not
been abused.

For that reason, we oppose the enactment of H.R. 1487. Should
the legislation be presented to the President, the Secretary would
recommend a veto because H.R. 1487 creates unprecedented stric-
tures on Presidential action. The strictures are unnecessary. They
seek to fix a problem that does not exist. The Antiquities Act, in
our judgment, is one of the most successful environmental laws in
American history. It has enabled Presidents to take decisive action
to protect significant historical, natural, cultural resources on Fed-
eral lands for the past 93 years. If you just look down the list of
monuments first protected under the Antiquities Act, we think they
speak powerfully of the value and wisdom of action under that Act:
Grand Canyon, Arcadia National Park, Muir Woods, Carlsbad Cav-
erns, Channel Islands, Death Valley, the Statue of Liberty, the
C&O Canal, and on and on. All of these Federal areas were first
protected pursuant to congressional authority by the President of
the United States under the Antiquities Act. It is an unparalleled
resource protection success story.

Sometimes those proclamations have created controversy at the
beginning. Some local residents were outraged when Teddy Roo-
sevelt first protected the Grand Canyon in 1908 under the Antig-
uities Act. But today the residents of Coconino County, Arizona,
reap significant economic benefits from millions of annual visitors
to the Grand Canyon. That practice, that pattern, has been re-
peated across the country over the last 90 years.

H.R. 1487 would throw procedural obstacles in the path of this
amazing record of success. It would make the Antiquities Act the
only act of Presidential discretion that is subject to the National
Environmental Policy Act. It would force all monument designa-
tions, regardless of size or impact, to skip over the environmental
assessment process of NEPA and require the preparation of an en-
vironmental impact statement. It would subject this impact state-
ment to major new procedural requirements that are not required
currently by NEPA or NEPA regulations for ordinary Federal agen-
cy action, including formal hearings on the record during all phases
of a development of an EIS, 6-month comment period on the draft
EIS, 4-month public review on the final EIS. This kind of proce-
dural straitjacket is unprecedented for any kind of Federal agency
action. Ironically it would be imposed on one of the most successful
environmental protection laws that we have. This is a great irony.
It is also unnecessary. If the President does something truly bone-
headed under the Antiquities Act, Congress can correct it; no harm,
no foul. That has decidedly not been the pattern. This power has
?eﬁn exercised by 14 Presidents in this century wisely and skill-
ully.

Mr. CANNON. Will the gentleman yield?

Mr. HANSEN. I think under our rules the witness has the right
to finish his statement, and then we will come
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Mr. CANNON. This is the opening statement then?

Mr. HANSEN. This is the opening statement. I am sorry for not
mentioning that.

Mr. LEsHY. I will conclude.

H.R. 1487 would severely undermine a Presidential authority
that has contributed significantly to the growth and strength of an
American system of conservation areas that is the envy of the
world. Without the President’s authority under the Antiquities Act,
many of America’s grandest places would never have been pro-
tected and preserved for future generations. It has had a proven
successful track record of protecting at critical moments especially
sensitive Federal lands and the unique historic and scientific ob-
jects they hold. These monuments have become universally re-
vered, symbols of America’s beauty and legacy. As I said, I at-
tached a chart to the testimony that lists each monument created
under the Antiquities Act in the last 93 years. Those places speak
eloquently of the wisdom of leaving the Antiquities Act alone.

That completes my statement, Mr. Chairman, I would be happy
to answer any questions.

Mr. HANSEN. Thank you, Mr. Leshy.

[The prepared statement of Mr. Leshy follows:]

STATEMENT OF JOHN D. LESHY, SOLICITOR, DEPARTMENT OF THE INTERIOR

Mr. Chairman, Members of the Subcommittee, thank you for the opportunity to
appear before you today to present the views of the Department of the Interior on
H.R. 1487, the “National Monument NEPA Compliance Act.” The Administration
strongly opposes this legislation. Should it be presented to the President, the Sec-
retary of the Interior will recommend that he veto the bill.

H.R. 1487 would amend the Antiquities Act to create unprecedented strictures on
Presidential action under the National Environmental Policy Act. In fact, amend-
ment of the Antiquities Act is unnecessary. This legislation seeks to fix a problem
that does not exist.

The Antiquities Act is one of the most successful environmental laws in American
history. It has enabled Presidents to take decisive action to protect significant nat-
ural, historical and scientific resources on Federal lands for the past ninety-three
years. President Theodore Roosevelt made the first use of the Antiquities Act in
1906 to declare Devils Tower in Wyoming a national monument. Since then, Presi-
dents of both parties have used the Antiquities Act as an important conservation
tool. Fourteen Presidents have proclaimed 105 national monuments, many of which
subsequently have been endorsed by Congressional action.

The areas protected under the Antiquities Act have included such world-renowned
sites as the Grand Canyon, Acadia National Park, Muir Woods National Monument,
Carlsbad Caverns, the Channel Islands, Death Valley, the Statue of Liberty and the
C&O Canal. The Black Canyon of the Gunnison, first designated a national monu-
ment by President Hoover, is now under consideration to become a national park.
The 105 presidential designations ranged from less than 10 acres to nearly 11 mil-
lion acres. They are located in 24 different states and in the Virgin Islands. About
70 million acres of Federal land have been protected under the Antiquities Act.

Protecting the resource jewels of the United States has been a bipartisan under-
taking. Indeed, every President but three since 1906 has made use of the Antig-
uities Act to protect the special qualities of our Federal lands from potential harm.
The historic record soundly refutes any notion that the authority of the President
under the Antiquities Act has been abused. Sometimes the use of the Antiquities
Act has initially sparked controversy and local opposition. History has taught us,
however, that even initially controversial presidential proclamations are embraced
by the public within a relatively short time and soon take their places among Amer-
icans’ most treasured resources. For example, President Franklin D. Roosevelt des-
ignated 212,000 acres in Wyoming as the Jackson Hole National Monument, this
area is now part of Grand Teton National Park. In Alaska, President Carter re-
served 56 million acres of land as national monuments, most of these lands were
soon designated by Congress as conservation units under the Alaska National Inter-
est Lands Conservation Act. Most recently, President Clinton’s declaration of the
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Grand Staircase-Escalante National Monument in Utah, though initially controver-
sial, was ratified by the 105th Congress with modest boundary adjustments.

States and local communities have become staunch defenders of national monu-
ment designations. Some local residents were outraged when Teddy Roosevelt des-
ignated Grand Canyon National Monument in 1908, but today the residents of
Coconino County, Arizona reap significant economic benefits from the millions of an-
nual visitors to the Grand Canyon.

As Congress recognized in enacting the Antiquities Act in the first place, the law
provides needed flexibility for the President to respond quickly to impending threats
to resource protection, while striking an appropriate balance between legislative and
executive decision-making. Congress retains the power to overturn any monument
designation. However, only a few proclamations involving a handful of small area,
totaling less than 5,000 acres of the 17 million acres protected, have been rescinded
since 1906. Moreover, Congress can control implementation of the Act through its
authority over plans, programs and funding to manage the national monuments. In
other words, the appropriations process and the laws and regulations governing the
management of public lands provide appropriate checks and balances.

These existing controls over the exercise of Presidential discretion under the An-
tiquities Act underscore the superfluity of the unprecedented requirements that
would be imposed under H.R. 1487. This bill would amend the Antiquities Act to
specify that a declaration by the President making an area a national monument
would be both an action of the Federal Government and a major Federal action sig-
nificantly affecting the quality of the human environment under the National Envi-
ronmental Policy Act (NEPA). These two presumptions: (1) would make this the
only act of Presidential discretion that is subject to NEPA; and (2) would force all
such monument designations, regardless of size, to skip over the environmental as-
sessment stage of NEPA and assume instead sufficient environmental impact to re-
quire preparation of an environmental impact statement (EIS).

The EIS that would be prepared as a result of the legislative presumptions under
H.R. 1487 would be prepared by the Secretary of the Interior. This EIS would be
subject to procedural requirements that are not required by NEPA or the NEPA reg-
ulations. The additional procedural hurdles would include:

* requiring formal hearings, on the record, during all phases of the development
of the EIS, including the scoping period;

e requiring at least 6 months of public review and comment on the draft EIS
before a final EIS could be published, and

¢ requiring at least 4 months of public review and comment on the final EIS
before a record of decision could be issued.

None of these steps is currently required under NEPA or the NEPA regulations.
Mandating all these procedural barriers for every national monument designation,
no matter how small or how urgent, would be contrary to both protective purposes
of the Antiquities Act and the flexible approach of the NEPA regulations. In addi-
tion, the bill would delay Antiquities Act protection still further by preventing the
President from designating a national monument for at least 30 days after the
record of decision is approved. And any emergency withdrawal of the area by the
Secretary of the Interior under section 204(e) of the Federal Land Management and
Policy Act could be in effect for only 24 months.

Mr. Chairman, in the view of the Administration, the new constraints that this
bill would impose on the designation of national monuments are unwarranted. H.R.
1487 would severely hamper the authority enjoyed by 17 Presidents of both parties
since 1906 to establish national monuments in a timely matter to protect important
historic and scientific sites. The bill would impose restrictions on the process for
designating national monuments that are not imposed on any other Federal actions.
It would single out designations of national monuments as the only Presidential ac-
tions that would be subject to NEPA. By legislatively determining that designations
of national monuments, regardless of their actual environmental impacts, “signifi-
cantly affect the quality of the human environment,” this bill would preempt and
pre-judge factual analysis that NEPA requires for other Federal actions. At the
same time, the bill would impose delays on Federal decision-making that NEPA
does not require in any other circumstance, while limiting the length of time that
the Secretary could protect the affected area pending a final decision.

The problems this bill purports to solve are often imaginary. The bill would se-
verely undermine a Presidential authority that has contributed significantly to the
growth and strength of an American system of conservation areas that is the envy
of the world. Without the President’s authority under the Antiquities Act, many of
America’s grandest places might never have been protected and preserved for future
generations. Adding mandated delays to decision-making under the Act would in-



23

crease the opportunity and incentive to exploit resources that could irreparably
harm the features and values to be preserved.

The Antiquities Act has a proven track record of protecting, at critical moments,
especially sensitive Federal lands and the unique historic and scientific objects they
hold. These monuments have become universally revered symbols of America’s beau-
ty and legacy. A chart detailing each monument created under the Antiquities Act,
and the objects protected in each, is attached to my testimony for your further re-
v}ew. These places speak eloquently of the wisdom of leaving the Antiquities Act
alone.

Mr. Chairman, this completes my statement. I am available to answer any ques-
tions you or other Members of the Subcommittee may have.

[The information follows:]
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Mr. HANSEN. The gentleman from Utah, Mr. Cannon, is recog-
nized for 5 minutes.

Mr. CANNON. Thank you, Mr. Chairman.

Just one thing that you said that caught my attention. If the
President does something truly bone-headed, then Congress has
the ability to change what the President does.

I take it that you think that we could override a Presidential ac-
tion, and that—I suspect you would think that a simple majority
should be able to change the President’s action, or if he truly did
something bone-headed, would he veto the action of Congress and
require a two-thirds majority?

Mr. LEsHY. Well, the President exercises authority under the An-
tiquities Act that Congress has given him. Congress can withdraw
that authority, or Congress can override the exercise by ordinary
legislation. But after the ordinary legislative process, it would have
to be presented to the President for signature or veto. If the Presi-
dent vetoed it, obviously a veto could be overridden. I can’t pre-
judge what

Mr. CANNON. Then we would probably have to have fewer than
a third of the Members of the Congress who are also not bone-
headed to actually override a truly bone-headed activity by the
President.

Mr. LEsHY. Well, it is an interesting but, frankly, very hypo-
thetical question.

Mr. CANNON. No. You raised the issue. You said that Congress
could change it. But that is not how the American system works
very well, is it?

Mr. LEsHY. I think the American system works that Congress
can pass legislation and can override a President’s veto if the Presi-
dent vetoes such legislation. But the record is absolutely clear that
of the 104 or -5 national monuments created, none of them have
been overridden by legislation except for a very tiny handful of
very small monuments. All of the monuments have all been rati-
fied, affirmed and endorsed subsequently by Congress.

Mr. CANNON. I am sorry. You said a great number of things, in-
cluding a reference to ratification by Congress. When you suggested
that the appropriations process, in your opening statement or ear-
lier submitted—when you suggest that the appropriations process
and current laws and regulations provide appropriate checks and
balances, are you ratifying the use of riders as reasonable?

Mr. LEsHY. Well, riders are a part of the legislative process that
many people find offensive because they bypass the ordinary com-
mittee and authorizing committee processes if they are put on ap-
propriations bills. I don’t think that anybody denies that a rider
that is attached to a bill goes through the process and, signed by
the President or veto-overridden, becomes law. That is a given. I
acknowledge that.

Mr. CANNON. Mr. Leshy, in the President’s statement when he
designated the monument, he said, we will save the Grand
Escalante canyons and the Kaiparowitz Plateaus of Utah for our
children.

Could you explain exactly what these lands were being saved
from?
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Mr. LEsHY. The Antiquities Act is authorized as a proclamation
of national monuments. It is an affirmative act of recognition of the
value of scientific and historic resources found on those lands. It is
also a means of protecting those resources. So it is really both. I
think the proclamation at Grand Staircase goes into great detail
describing those resources, what their value is, and why they
should be protected. The proclamation speaks for itself.

Mr. CANNON. What was it that we were trying to protect there?
What were we protecting those resources from? What was the dan-
ger to those resources?

Mr. LEsHY. Well, this area of southern Utah had probably been
debated in terms of how it should be managed more than any other
area of Federal land that I know of for the last 25 years. There had
been a huge debate dating back to the late 1960s, early 1970s,
about whether this area should be industrialized. As you probably
remember, there were proposals to build coal-fired power plants in
southern Utah in the Grand Staircase area by southern California.
That goes back to the early 1970s.

Mr. CANNON. Those go back, way back. What at the time of this
monument designation was the danger that was perceived by the
President that precipitated such dramatic action that so dramati-
cally affected the lives of so many American citizens?

Mr. LESHY. Some of those proposals to industrialize that area
continued. There were coal mining proposals that were pending at
the time.

Mr. CANNON. The coal mining, was that the precipitating factor?

Mr. LESHY. As I said, there were a number of precipitating fac-
tors, including the fact that the future management of this area,
should it be industrialized or not was an issue. There was also a
sense, I believe, as the proclamation itself expresses, that there are
important historic, scientific, cultural values in this area that
ought to be protected.

Mr. CANNON. What made it, what precipitated, what caused the
action to actually happen? Was there a danger other from the coal
mining that made it so important that the President in secrecy go
around any kind of open process and designate this monument?
Was there something that was urgently in need of protection?

Mr. LEsHY. First of all, there is no requirement in the Antig-
uities Act that there be an immediate threat or danger. The Antiq-
uities Act says if the President identifies important scientific, his-
torical, cultural resources on the Federal lands that he thinks
ought to be given recognition and protection, he can exercise the
power under the Antiquities Act. This was not done in secret.

For the last several weeks leading up to the proclamation, there
was an active vigorous debate involving the Utah delegation, the
Governor of Utah, and many other people about whether this
should be done and how it should be done. I participated in some
of those discussions with members of the Utah delegation. During
those discussions we heard concerns about if the President does
this, what is going to happen to water rights; what is going to hap-
pen to hunting, fishing, grazing; which agency is going to manage
this area. All of those concerns were expressed to the President, to
the Secretary and others in the days leading up to the proclama-
tion. Frankly, I am happy to say that the proclamation addresses
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each one of those issues, because that consultation process, while
brief, worked, and the President listened, the Secretary listened,
and the proclamation is unprecedented in its detailed address of
tﬁose issues. While we heard lots of complaints about how short
that

Mr. CANNON. My time has, in fact, expired. I do hope that we
will have another round of questioning.

Mr. HANSEN. We will have another round of questioning. The
time for the gentleman from Utah has expired.

The gentleman from Colorado, Mr. Udall.

Mr. UpALL OF COLORADO. Thank you, Mr. Chairman. I want to
welcome the solicitor. It is good to see you here today. I want to
start out just asking you under the Antiquities Act, is it your opin-
ion that anybody but the President can establish a monument?

Mr. LEsHY. Mr. Chairman, Congressman Udall, that is a very in-
teresting question. I don’t know that anybody knows the answer.
It has only been the President who has done it. The President, as
far as I know, in 93 years, none of the 17 Presidents that have
lived under this have ever tried to delegate that power to the Sec-
retary of the Interior or somebody else. It has been regarded cer-
tainly by practice as a uniquely Presidential power.

Mr. UDALL OF COLORADO. So whatever may have been going on
in your Department, the decision to establish the Grand Staircase
was made by the President himself; is that right?

Mr. LEsHY. I want to make it absolutely clear. This process was
initiated by the President, by the White House. We did not start
working on this proposal or recommendation until we were asked
to do so by the President of the United States, and the President
ultimately made the decision.

Mr. UDALL OF COLORADO. Is it your opinion that the decision was
made in compliance with the Antiquities Act and all of the other
applicable laws?

Mr. LEsHY. Yes. It is our firm position that the President acted
well within his authority, that all of the processes required by law
were followed.

I should add that there is a litigation pending in Utah as I speak
involving the Mountain States Legal Foundation. It’s a plaintiff
that is challenging our authority in the processes. We are confident
that we are going to win that litigation. The courts will tell us.

There have been a number of cases over the last 93 years in
court that have involved challenges to the President’s exercise of
power. The Supreme Court of the United States in 1920 unani-
mously upheld Teddy Roosevelt’s designation of the Grand Canyon
as a national monument, rejecting all legal challenges. Grand
Teton by Franklin Roosevelt was challenged in court and upheld.
Jimmy Carter’s exercise of Antiquities Act authority in Alaska was
challenged in court and upheld. We have had legal challenges, and
the government has won them all.

Mr. UpALL OF COLORADO. It appears to me then that today we
are not discussing whether or not the law was followed, but wheth-
er we ought to change the law. The question becomes would it be
better for the purposes of the Antiquities Act and for the country
to change it or continue to use it in the way that it has been ap-
plied in the past. Would you agree?
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Mr. LESHY. Yes.

Mr. UpaLL OoF COLORADO. Let me ask you a couple of questions
about the proposal itself. There are lands that potentially the Sec-
retary would not administer for which he would have to prepare an
EIS. Do you think this would present problems?

Mr. LEsSHY. Yes, it could present problems because sometimes
speed is important. Decisive action is sometimes necessary. In the
Grand Staircase, I should point out that the President made it very
clear in the proclamation that the on-the-ground management of
this area would be determined through an open public process cre-
ating a management plan for the monument that would fully com-
ply with NEPA. We are in the middle of that process now. We have
gone through a draft plan, public hearings, environmental impact
statement, et cetera. The final environmental impact statement is
under preparation now, and we will be out with a final plan this
fall. So NEPA applies to the detailed management of this monu-
ment once it is created.

Mr. UpALL OF COLORADO. So right now there is this EIS process
going on, and it seems like it is working well, from all that I have
heard. There is a great amount of input. Would you care to com-
ment any more on the process itself?

Mr. LEsHY. I think it is working well. This is a complicated un-
dertaking. We are managing nearly 2 million acres of land and try-
ing to set the management guidelines for that area. You obviously
can’t please everybody, but there has been a very vigorous public
involvement. We have had well-attended public hearings. We have
had thousands of comments from people all over the country, as
well as people in Utah, about the management plan. We have de-
voted a lot of time and effort to it, and we think it is working well.

Mr. UpALL OF COLORADO. One last question, I believe. I have
some concerns that the requirements in H.R. 1487 might open up
the action of the President to judicial review prior to that final de-
cision. Do you read it that way? Would you care to comment on
that?

Mr. LEsHY. Well, it is certainly possible. NEPA actions, the ade-
quacy of environmental impact statements, generally speaking, are
subject to a judicial challenge, and sometimes injunctions are pos-
sible against Federal actions. The President has never been subject
to NEPA. The CEQ guidelines from the very beginning of NEPA
have made it clear NEPA does not apply to Presidential decision-
making. NEPA also does not, as you probably know, apply to con-
gressional decision-making.

The President in a sense is the most politically accountable per-
son in the country. He is the only person who stands up in front
of all of the people subject to periodic elections, and in that sense
his actions are the most visible, accountable things that we have.
It has never been understood that NEPA applies to Presidential de-
cision-making. NEPA was intended to open up agency, Federal
agency, decision-making by the unelected bureaucrats that we
speak of and not to Presidential action.

I should also point out that H.R. 1487 does not simply apply
NEPA to the Antiquities Act. It goes beyond NEPA in a number
of important respects to make it even more cumbersome and more
difficult, more procedural requirements than NEPA itself or the
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CEQ guidelines require. If you add up the time requirements for
public hearings and comment periods and all of that, it is a 2- to
3-year process if you would comply with that process in H.R. 1487.
It is interesting that H.R. 1487, as I read it, only gives the Presi-
dent emergency protective authority for 2 years. So I am not sure
the Act would even work well because you would, in essence, lead
to unprotected areas; the 2-year period would expire before you fin-
ish the process requirements of H.R. 1487. So it is a real problem
in its mechanics, I think.

Mr. UpALL OF COLORADO. Thank you Mr. Leshy. Thank you, Mr.
Chairman.

Mr. HANSEN. Thank you.

Mr. Leshy, when I outlined to you the procedure that you went
through, you said it wasn’t true. I would agree with you, the proce-
dure is true. Where I would agree with you is that you hadn’t nar-
rowed it down to the Grand Staircase-Escalante, and that is true.
You are correct in that statement. But as you know, we subpoe-
naed all of these papers. Unless all of this stuff we subpoenaed
from you is wrong, then I guess that we have got a problem here.
But there were other areas that you were looking at.

Also, let me state this. NEPA, in effect, asked for public input.
That is basically what we are looking at. Now, if I have got this
gob of papers in front of me coming from people from the White
House and others, let me go to Mr. Udall’s question, why is it that
this administration tried so hard for this not to get out? Quote,
“Some of the people in the White House said it is imperative this
does not get out. If this gets out, the whole deal is off.”

Why is it that this administration and this Interior Department
did not want this information to get out?

Mr. LEsHY. Well, first of all, as I said, the planning for the
Grand Staircase started in early July of 1996, and it got out, infor-
mation got out, and the proposal was made public, in essence, in
either late August or early September. So the very early stages
were conducted without public involvement. That was a decision
the White House made. We were responding to the President’s re-
quest for information, advice, and recommendations. And obviously,
it is not up to us to decide to make public those deliberations or
not. But it did, word eventually did get out.

As I said, there was a vigorous, if brief, but very vigorous public
debate over several days in September about whether and, if so,
how this should be done. The President, I believe, took all of that
debate into account and all of the issues that were raised during
that consultation process into account in putting the final procla-
mation together.

Mr. HANSEN. The proclamation was already drafted at that time,
if our records are correct, and didn’t change one iota.

Mr. LEsHY. There were changes. I can recall at least one or two
changes made literally at the very last minute.

Mr. HANSEN. We could see some minor changes. We didn’t see
any substantive changes.

Also, Mr. Cannon brought up the idea of this, as to what is it
that you were protecting—actually the President in his oral state-
ment said that he wanted to stop the mine. Tell me, have you ever
been to that mine site? Has Mr. Babbitt ever been to that mine



50

site? Has the President ever been to that mine site? Has the Vice
President ever been to Smokey Hollow?

Mr. LEsHY. I have been. I believe the Secretary has been. I don’t
know about the President or the Vice President.

Mr. HANSEN. What did you find there? You said that you have
been there.

Mr. LESHY. Yes, I have been there.

Mr. HANSEN. I have been there a number of times. Describe to
the Committee what it is like, would you, please?

Mr. LEsHY. It is in the heart of a very remote area. In fact, I do
recall that when we were in the early planning stages looking at
this area, Car and Driver Magazine coincidentally——

Mr. HANSEN. What is the ground covered with other than sage-
brush? Did you see anything unique and beautiful, Mr. Leshy?

Mr. LESHY. According to the geological studies that have been
done, very interesting geology. I think the Kaiparowitz Plateau
where this mine site is in the heart of has been described as having
world-class paleontological deposits, scientific resources that tell us
about the past of the Earth. It is one of those great places that has
a lot of geologic and scientific information.

Mr. HANSEN. If I may interrupt you, the geologist from the State
of Utah said this mine site is no different than millions of millions
of acres all throughout the West. In fact, when we were trying to
find it the last time, the pilot, even with ground positioning stuff,
couldn’t find it because every hill looked alike for 50 miles. But we
all }}:ave our own interpretation of beauty. I will surely acquiesce
to that.

Let me go back to one other thing you point out. The bill—if I
am correct, the law says, “And he shall use the smallest acreage
available to protect the site.”

The Golden Spike site is infinitesimal. Some of those are infini-
tesimal. By that I am not referring to the Arches National Park,
I am referring to the one in Grand Canyon, the Rainbow Bridge.
How come we need 1.7 million acres to protect that site when the
law says the smallest amount? The mine site was only 40 acres.

Mr. LEsHY. If you look at the proclamations done through his-
tory, I think you will find that the sizes of the monuments vary
dramatically from a few acres to—I think the biggest one is 11 mil-
lion acres in Alaska. The size is dictated, I think, faithfully in ac-
cordance with the statute by the resources you are protecting. In
the Grand Staircase the proclamation goes on at some length about
all of the different kinds of resources there and what their extent
is.

Mr. HANSEN. They just pulled them all together; 50 Mile Moun-
tain, Burning Hills, Paria Canyon, the mine site? They said, okay,
we will just get them all in one big fell swoop and not go to the
laillw, ?Which says we protect one site; is that what you are saying
then?

Mr. LEsHY. We follow the guidance of the unanimous decision of
the Supreme Court of the United States in 1920 where exactly this
question was raised, where people challenged the creation of the
Grand Canyon National Monument, what was in the Grand Can-
yon National Monument, by saying that it is way too big, you are
not following the intent of the law. The Supreme Court, frankly,
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just brushed it off saying, you are talking about a resource that is
certainly a very large resource, but who is to say that that resource
does not have historic and scientific value? The Grand Canyon is
one of the great places on Earth.

Mr. HANSEN. Mr. Leshy, I see my time is up. We will have an-
other round.

I want to go back to what you said about the statement from Mr.
Kalen to you and Mr. Watts, and Mr. Baum, and read that back
to you, because it is contrary to what you have stated.

I will now turn to the gentleman from Minnesota and then the
gentleman from Tennessee and then the gentleman from Pennsyl-
vania. The gentleman from Minnesota is recognized for 5 minutes.

Mr. VENTO. Mr. Leshy, I guess the issue, of course, here in terms
of this bill is—I think the spirit of it is to try to provide more pub-
lic participation. I think that obviously tries to superimpose the
NEPA process, which I think was your response to Congressman
Udall’s comments. You pointed out that it would be the first time
that any Presidential action would be subject to NEPA, and that
the Courts and the Congress are not subject—our actions are not
subject to NEPA. Is there a constitutional question, do you believe,
in that vein?

Mr. LEsHY. Well, I am not sure. There could be. For example, the
Constitution quite clearly gives the President the power, the spe-
cific authority, to ask subordinates for their opinions and advice,
the so-called opinion clause in the Constitution in Article II. To the
extent that the Congress wants to interpose some sort of proce-
dural or public disclosure requirements on that advice, it could well
raise a constitutional issue. I haven’t looked at that issue closely.
Clearly, the President—the Antiquities Act itself is a creature of
Congress, and so the antiquities, Congress clearly has some power
to modify it or even repeal it, I suppose. I am not sure that there
is a serious constitutional question there, but there could be.

Mr. VENTO. What is the status, Mr. Solicitor, with the NEPA and
with the some of the lands use planning? How would you say that
NEPA is best used today generally in terms of public domain or
other types of public lands? I think initially when NEPA was first
enacted, that there was a lot of problems and delays, but it is pret-
ty efficient. Most of our lands, for one reason or another, under the
various FLPMA process or other general management plans for
parks, we are really going through it. Most of our lands have been
subject to at least an environmental assessment at various times
and EISs; is that correct?

Mr. LEsHY. Yes. I should point out that, frankly, in the Grand
Staircase situation, there had been, as I mentioned earlier, a num-
ber of proposals to industrialize the area. There was NEPA applied
to those reviews. The Kaiparowits power plant that was proposed
in the early 1970s, there was a big multivolume environmental im-
pact statement done on that proposal. The proposal eventually
went away, but that process produced a lot of useful information.

Mr. VENTO. Parts of it has been subject to wilderness study and
review; is that correct?

Mr. LEsHY. Absolutely. Many of those were also accompanied by
environmental impact statements. The BLM’s original inventory,
the wilderness study area established in the late 1970s and the
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BLM land use planning in that area has also been subject to envi-
ronmental impact statements. So there were a number of layers of
environmental impact statements and review in that area already
present when the President acted.

Mr. VENTO. One of the issues, of course, has been whether or not
under FLPMA, where we were with some of the formal plans for
the BLM lands. I remember chairing committees and working with
John Seiberling. They point out they were really way behind in the
1980s in terms of getting this information up to date because it
didn’t have the funding. And today we have sort of a 10-year cycle.
I guess probably your report to me would be back with the same
circumstances.

Mr. HANSEN. Would the gentleman from Minnesota yield?

Mr. VENTO. Sure, I would be happy to, Mr. Chairman.

Mr. HANSEN. I appreciate that.

Let me point out that when the EIS was done on this piece of
land, the finding was there was no significant impact. That was the
finding on EIS. I appreciate the gentleman yielding.

Mr. VENTO. I would be happy to yield, Mr. Chairman.

What I am trying to suggest is that there is a body of informa-
tion, whether it is supported or didn’t support, but there was infor-
mation available, and it was done, and obviously we have got this
problem with this 10-year cycle where we have got a commitment
to do this, but we don’t do it every 10 years simply because of lim-
its in terms of funding. I would suggest that might be a place that
you would want to put some additional resources so that we are up
to speed. But the information is out there. Is there any problem
with suggesting that the administration would have to look at ex-
isting information since there is a base of information, some at EIS
and some EAs, you know, and many other—actually, it is much
more complete than just an EIS, isn’t it, because an EIS has a spe-
cific target in terms of use. In one way this would be even more
comprehensive. It might have been studied for an ACEC; is that
correct?

Mr. LESHY. Yes. All of those things are possible. There is a
wealth of information available, public information that, as I said,
a great public debate about how this area—Grand Staircase—
should be managed at the time the President acted. I mean this
was not just done on a clean slate.

Mr. VENTO. So I think the question only here, I think a valid one
that is being raised in terms of how does the public or how can the
public participate in this particular process, because clearly Grand
Staircase-Escalante National Canyon, or whatever is being des-
ignated, or put it under the Antiquities Act and give monument
status there is—we are talking an emergency situation generally,
are we not, that there is some threat to it, some action that needs
to be taken, is that right?

Mr. LESHY. Yes, there is no requirement in the law that there
is an emergency or a threat, but in fact if you look at history, a
number of national monuments were created in situations where
there was some sort of an immediate threat. But it doesn’t have to
be.

Mr. VENTO. I mean we have got a wealth of information albeit
it isn’t precisely tailor made to the exact—to a monument status
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and for how long. And the monument status can be temporary and
very often is, isn’t it? Very often Congress has come back and de-
cided those decisions, you know, by declaring wilderness, by mak-
ing parks and I know the Alaska situation, by very often ratifying
what the President has done, but I expect not always.

Mr. LEsHY. That is right. Very often Congress comes back 2, 10,
15, 20 years later, and confirms the monument status or changes
it into a park or some other form of status.

Mr. VENTO. Expands the bill. I think that is the balance and, of
course, you can come back, I mean, I don’t know what harm is done
here, in terms I guess probably. But you have to honor all patented
claims. You cannot take private land, all of that, those rights were
all preserved, are they not?

Mr. LEsHY. Yes, first of all, the Antiquities Act applies only to
Federal lands so we cannot set aside private or state lands, only
Federal lands, as a national monument. And second, all proclama-
tions are subject to valid existing rights or whatever property
rights exist on the land.

Mr. VENTO. Obviously you have been under the firing range for
a few years. I can understand my colleagues’ concerns about it, so
I have sat through a few of these hearings and I guess we are
going to sit through a few more. But thank you, Mr. Leshy.

Mr. HANSEN. Thank you, Mr. Vento. Let me just exercise a pri-
ority of the chair and make one statement, we are barking up the
wrong tree on some things here. The President is not subject to
NEPA under this Act that is being proposed, regardless what you
have heard. As John Sideman says, when all else fails read the
Act. And T am not accusing you, Mr. Vento, I don’t know anybody
that spends any more time reading it. The bill asks the Secretary
to do the NEPA work, not the President. It just sets the completion
of the EIS by the Secretary’s condition must be met prior to the
Presidential proclamation. Let’s get that thing ironed out right
now.

The gentleman from Tennessee.

Mr. DUNCAN. Thank you, Mr. Chairman.

Let me read a portion of the briefing paper that we received on
this, it says—in regard to the designation of the Utah monument,
it says that the President used the Antiquities Act to thwart public
input into Federal land management not to protect land. President
Clinton’s creation of the Grand Staircase-Escalante Monument in
September of 1996 is a prime example of the need for more public
input in national monument decisions.

Documents obtained from the Clinton Administration show that
the monument was being planned for months, yet the State of Utah
was not informed of the decision to create a monument until 2 a.m.
The morning that the proclamation was signed.

The documents show that the monument decision process was
kept secret in order to help Clinton’s reelection campaign.

Now, let me say this, following up on what the chairman was
talking about a while ago. It is simply false, it is not true to say
that the public knew about this or that word got out. We were told
in testimony by the Governor of Utah that he did not find out
about this until he read about it on the front page of the Wash-
ington Post and he didn’t find out about this until—and he had to
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desperately try to get ahold of the President at 1 or 1:30 in the
morning, and as the briefing paper says, he got final information
at 2 o’clock in the morning of the day the proclamation was signed.

And then in one hearing that we held later on on this, we actu-
ally had a memo or a letter from a law professor in Colorado who
was on the committee that used words to the effect that he couldn’t
overemphasize the need for secrecy.

And this is the kind of thing that used to go on in Communist
countries, all of this—all of these big important decisions being
made in secret, with trying to suppress as much public involvement
as possible. It is shocking that this type of thing could go on in the
United States of America. And you are talking about a great deal
of land here.

I represent a big portion of the Great Smoky Mountains National
Park. It is the most heavily visited national park in the country
with 9 or 10—9% to 10 million visitors a year, the entire Great
Smoky National Park is 565,000 acres. You are talking about here
three times that much, 1.8 million acres.

I guess because we talk about billions all the time, we regard a
figure as 1.8 million as not being really significant.

And then another thing that gets me whenever we have a hear-
ing on this, we always hear from the other side about Theodore
Roosevelt, that he was the first person to use this, because he was
a Republican President that most Republicans still revere, it is just
kike we are supposed to accept anything that is done under this

ct.

Well, the situation is totally different today from when Theodore
Roosevelt was in office. In fact, I think Theodore Roosevelt would
be shocked if he knew how much land was under public ownership
today. Theodore Roosevelt—I could come in here with all kinds of
quotes about how he believed in private property.

But today and especially over the last 25 or 30 or 40 years more
and more and more land has been taken over, so that today almost
one-third of the land of this country is owned by the Federal Gov-
ernment, another 20 percent is owned by State and local govern-
ments and quasi-governmental units, so over half the land today is
in some type of public ownership.

And this bill that is before us does not say that we have to do
away with the Antiquities Act. Although this briefing paper says—
points out that we now have in addition—this is totally different
from when Theodore Roosevelt was in there—we now have the Ar-
cheological Resources Protection Act, the National Park Organic
Act, the Wilderness Act, the National Environmental Policy Act,
the Federal Land Policy and Management Act, the National Forest
Management Act, and on and on and on.

We have so many laws protecting land and putting land in public
usage that there is really, as this briefing paper says, there is no
need for this Antiquities Act anymore unless you just want to do
something so that there can be no public involvement, so all that
this bill before us is attempting to do is to try to allow a little more
public input into these decisions before they are done in the middle
of the night or done in secrecy so that the public can’t be involved.

You know, it is just a question of, are we going to have a govern-
ment of, by and for the people, or are we going to have a govern-
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ment of, by and for the bureaucrats, because that is what it has
become. And all this is doing is in some—in one, little, small way
attempting to say that we don’t want to have a government of, by
and for the bureaucrats, we want to have a government of, by and
for the people.

And to do the things that was done in regard to this Utah thing
is—these are decisions that would come from arrogant elitists who
think they know better how to run everybody’s life, and they don’t
want ordinary citizens to be involved in these things, because they
are not intelligent enough to really make the correct decisions.

And I have been shocked since I first learned about—that this
type of thing would go on in this country. And I am really saddened
that we have gotten to the point where the people involved in this
don’t want ordinary citizens to have a chance to say something
about this, or some participation.

And I yield back the balance of my time.

Mr. HANSEN. I thank the gentleman from Tennessee.

Mr. LEsHY. Mr. Chairman——

Mr. HANSEN. The gentleman from New Mexico, Mr. Udall.

Mr. LEsHY. Mr. Chairman, may I respond briefly?

Mr. HANSEN. Excuse me, Solicitor. Surely, if you would like to
have a minute’s response, go ahead.

Mr. LEsHY. Thank you, Mr. Chairman. Three very quick points.

First of all, the Antiquities Act, as I said, only applies to Federal
lands, so it does not bring—the President can’t bring land, can’t
take over land, can’t bring land into Federal ownership that is in
private or State ownership. We can only designate what the tax-
payers already own as national monuments.

Second, to the extent the briefing paper suggests that nobody
knew about this, including the governor of the delegation, until 2
a.m. on the morning of the day the monument was proclaimed, the
briefing paper is flat wrong. I think everybody involved in the proc-
ess knows that there was a period of several days of discussions
and intense consultations in the days leading up to the establish-
ment of the national monument.

Third, and last, this process, the President acted to culminate a
very long decade’s process of intense public debate about the future
of this area. He exhibited decisive leadership, and I think his lead-
ership and his proclamation will stand the test of time. It has al-
ready had enormous benefits for the people of Utah.

With the help of the chairman of this Subcommittee, we last year
fulfilled an important promise the President made in creating the
national monument, which was to give the people of Utah and the
school children of Utah fair value for the State in-holdings that
were found in this area.

And we engineered with the help of the Chairman and others a
massive land trade where the State of Utah got millions and mil-
lions of dollars’ worth of value for those State in-holdings. That ex-
change would never have taken place without the creation of the
monument.

And there have been other benefits as well.

Thank you very much.

Mr. HANSEN. Thank you. Just let me quickly clarify another
point.
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Mr. Duncan, there were hundreds and thousands of acres of
schools, trust lands, it may be a gray area whether or not—who
owns that, but the Constitution gives it to the State of Utah. Mr.
Leshy is correct, we traded that.

Would we have been able to do it without the monument? I think
we would. We go back to one of the fine Democratic governors,
Scott Matheson, who tried to do that all the way back in the 1970s.
Scott was a visionary and ahead of his time.

The gentleman from New Mexico, Mr. Udall.

Mr. Tom UpALL OoF NEwW MEeXxico. Thank you very much, Mr.
Chairman. I am looking at the second page of the bill, down at the
bottom, and then at the top of the third page, Mr. Leshy, and in
general, it says here, “In general, the President, subject to sub-
sections (b) and (c),” and “may”; and then at the top of the next
page it talks about “Compliance With National Environmental Pol-
icy Act of 1969.”

And there is a section there that looks to me, under subsection
(A) and (B), “an action by an agency of the Federal Government,
a major Federal agency significantly affecting the quality of human
life.”

It looks to me like these two sections clearly put the President
under NEPA.

I mean, do you disagree with that?

Mr. LEsHY. No.

Mr. Chairman, Congressman Udall, I think you are exactly right,
this bill makes basically presidential action under the Antiquities
Act subject to NEPA. Yes, the Secretary of the Interior, not the
President, prepares the environmental impact statement; but the
President can’t act, can’t take action under the Antiquities Act
without those processes being followed.

So he is basically made subject to those processes, and that is
unprecedented, I believe.

Mr. Tom UDALL OF NEW MEXiIcO. Thank you very much. The
other point, it has been said in some of the background and things
that we have used the Antiquities Act to thwart public input into
Federal land management, not to protect land.

Well, my memory is seeing the process that President Carter fol-
lowed as far as public input, that this was a very extensive process.
I mean, President Carter’s action in invoking the Antiquities Act
came after a very long process starting under President Nixon that
included extensive studies of areas in Alaska that Interior Sec-
retary Rogers Morton withdrew pursuant to 17(d)(2) of the Alaska
Native Land Claims Settlement Act.

The Carter proclamations also came after subcommittee hearings
by Morris Udall. And the subcommittee in Washington, Atlanta,
Chicago, Denver, Seattle, Juneau, Sitka, Ketchikan, Anchorage,
Fairbanks and a number of other small town meeting-type hear-
ings in Alaskan villages.

The Carter proclamations also came after the House of Rep-
resentatives that passed the Alaska lands bill by an overwhelming
vote of 300 to maybe 31, 32 opposed, and the bill had been reported
favorably by the Senate Committee on Energy and Natural Re-
sources.
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Also the chairman of the Interior Committee here in the House,
and the chairman of the relevant subcommittee, Mr. Seiberling,
wrote the President and asked him to act.

So I can’t see any more of a record that is out there that evi-
dences public input than what was done on Alaska with respect to
the Congress. I don’t know if you have any comments on that.

Mr. LEsHY. Mr. Chairman, Congressman Udall, I agree whole-
heartedly, and I think there is a good parallel between the experi-
ence you described with President Carter and what President Clin-
ton did in southern Utah, because there, too, there was a very vig-
orous public debate over the future of this area. There were bills
pending in Congress to create some wilderness and to release other
lands from wilderness protections pending at this time when the
President acted. There have been many years of history and public
hearings and debates on these issue.

I should also point out that Congress has come back to the Antiq-
uities Act after NEPA passed when it reviewed public land law
generally. When Congress passed FLPMA in 1976, 6 years after
NEPA passed, Congress discussed whether or not the FLPMA proc-
ess should somehow overtake or result in the repeal of the Antiqg-
uities Act; and Congress very clearly preserved the President’s au-
thority under the Antiquities Act when Congress enacted FLPMA.

Similarly, 2 years after President Carter created monuments in
Alaska, an unprecedented scale, Congress came back to that whole
issue and passed the ANILCA and there too had an opportunity to
look at how the Antiquities Act and the exercise of authority under
that Act had worked, and left it alone basically.

Mr. Tom UbpALL OF NEW MEgXico. Thank you, Mr. Leshy, for
clarifying the record. I mean, there were clearly two very extensive
public processes going on under the Clinton Administration and
under the Carter Administration with regard to these kinds of ac-
tivities. Thank you.

Mr. HANSEN. Mr. Udall, let me point out that under President
Carter, you are absolutely right. But also what happened under
President Carter is the Interior Department prepared NEPA docu-
ments. Under the Grand Staircase there was no such thing, no one
was made aware of it. In fact, we would like to give you the docu-
ments that we subpoenaed from the White House and from Interior
where they went out of their way to say, we have to keep this thing
quiet.

The governor of the State was not even made aware of it till 2
a.m. On the morning that it happened. The only way—what Mr.
Leshy said, the administration, we knew about it, we knew there
was—the Washington Post said we were leaking a story. In fact,
my administrative assistant, Nancy Blochinger, called up Kathleen
McGinty the day before and pointedly asked the question, We are
hearing about this proposed monument in Utah, is there any truth
in this? And she said, We heard the same rumor, but there is no
truth in it.

Now, then, we go back and see the correspondence between the
White House, entirely different situation if I may say so, but I
agree, your relatives did a very fine job. I don’t argue with that,
but I surely think there is a tremendous difference between the
two.
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Thank you very much for allowing me to have that little input.

The gentleman from Pennsylvania, Mr. Sherwood.

Mr. SHERWOOD. Thank you, Mr. Chairman.

What bothers me here a little bit is that if any private citizen
or any township supervisor or any county official or any State offi-
cial wants to change the use of land in this country in a major way,
we have very extensive laws that we follow; and what you have
told me here today is that the President designated this monument
sort of in the dark of night without following those procedures.

And T think a basic tenet of any democracy is the sunshine law;
we have in Pennsylvania a sunshine law that goes right down to
our school boards or anything else. And I don’t understand why you
are concerned about Chairman Hansen’s bill, which basically just
asks that the public be involved, that we let the sunshine in.

When the Governor of Utah learns about 1.8 million acres of land
in his own State at 2 o’clock in the morning before it happens that
has to, it seems to me—and I wasn’t paying any attention at that
time, but I listened to my chairman and the rest of these folks that
have subpoenaed documents, and you are saying that there was
input.

We have got a base dichotomy here that I don’t understand, and
I frankly need you to help me understand why you are here pro-
testing.

Mr. LEsHY. Mr. Chairman, Congressman, first of all, let me say
once again, because it keeps being repeated and it is not true, this
proposed action was generally known well before 2 a.m. on the
morning it was taken. The President, I think, made the final deci-
sion to go ahead, 2 a.m. in the morning it was taken, and I assume
probably talked to Governor Leavitt about it. But he had talked to
Governor Leavitt, and the chief of staff in the White House had
talked to Governor Leavitt, I believe Secretary Babbitt had talked
to Governor Leavitt.

I had personally been in meetings with the Utah delegation.
Days and days before 2 a.m. on the morning of the proclamation,
it was generally known and vigorously debated that this was under
consideration, so it was not, you know, that last-moment surprise.
There was a very vigorous debate in the days leading up to the
proclamation as to whether or not the President should do it or not.

Second, as I said before, H.R. 1487 doesn’t simply sort of say,
“Let the public know.” It has an extremely elaborate set of proc-
esses that goes well beyond what NEPA now requires for ordinary
Federal action before the President can act.

And it, for the first time, I believe, in history, applies the Na-
tional Environmental Policy Act to the President himself in making
discretionary decisions. That is something that Congress has not
imposed on itself. Congress has never imposed that on the Presi-
dent before; it has been well understood for the last 29 years that
NEPA does not apply to Presidential action. And that is a very sig-
nificant step, I think, to take.

Third, these proclamations, if you look throughout history, do in-
volve usually some form of consultation; and again, it is usually the
President acting after a very extensive and vigorous public debate.
In the case of the Grand Staircase, 25 or 30 years of public debate
about whether and the extent to which this particular area should
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be protected and how it should be managed, the Federal lands in
these areas.

So we think there is really nothing broken here to fix, and that
H.R. 1487’s remedy goes way beyond what existing law would re-
quire and creates a whole host of problems and, frankly, I think
would undermine the implementation of one of the most successful
laws that we have.

If you just look around at the areas that have been protected
under the Antiquities Act, it is an amazing collection of areas. I
don’t know of anybody who would point to the Grand Canyon or
Acadia National Park or Olympic National Park and say, “That
was a mistake, protection of that area was a mistake.” To the con-
trary, I think every one of those areas that was first protected by
a monument is an amazing success story, and we ought to preserve
that authority and that record.

Mr. SHERWOOD. Well, I would have to agree that those previous
actions have probably been good, but I don’t understand why you
think that the President should be able to act without the same ad-
her}elnce to the law that the rest of the world be asked to abide
with.

These public lands belong to everyone, not just the President. At
a recent hearing with the Senate Energy Committee, Secretary
Babbitt denied consideration using the Antiquities Act on the
coastal plane of the ANWR, and I think you were staffing the Sec-
retary at that hearing, were you not?

Mr. LESHY. Probably. I don’t recall specifically.

Mr. SHERWOOD. Do you agree with his answer that the Antiq-
uities Act would not be used?

Mr. LEsHY. As far as I know. I obviously can’t speak for the
President, but as far as I know, certainly the Interior Department,
there are no discussions or deliberations going on about using the
Antiquities Act in the Arctic refuge.

Mr. SHERWOOD. Thank you very much.

Mr. HANSEN. Again, let me just say—I don’t mean to take you
on, Mr. Leshy, but you didn’t have a conversation with me 2 weeks
before. You didn’t have a conversation with Orrin Hatch. You didn’t
have a conversation with Bennett. You didn’t have a conversation
with Enid Greene, nor did you have a conversation with Bill Orton.

We have discussed wilderness, and if we want to take your words
apart, protection of the ground has been discussed since either you
or I were born. But—and we can accept that from the days of
Brigham Young. But no one had a conversation with us, this dele-
gation, regarding this antiquities law; that just happens to be a
act.

Do you want to respond to that?

Mr. LEsHY. Yes, Mr. Chairman. I have a very distinct memory
of a Saturday morning meeting, my guess is, about 10 days or so
before the President acted on September 1st in Secretary Babbitt’s
conference room. I am not sure you were there——

Mr. HANSEN. I was not there.

Mr. LESHY. [continuing] but many members. Senator Hatch was
there, Senator Bennett was there, at least a couple of House Mem-
bers were there. And we had—and Secretary Babbitt chaired the
meeting. I think Katie McGinty was there, I was there, two or
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three other staff members. We had a 2-hour, I think, discussion
talking about what was being considered and the potential issues
with it and an intense meeting. And there was a lot of full and
frank discussion, as the diplomats would put it.

Soon after that, I think 2 or 3 days later, I led a number of Inte-
rior Department people up to, I believe it was Senator Bennett’s of-
fice, where I think the staff from most of the delegation members
were present. We had another 2- or 3-hour discussion about the
Grand Staircase, the proposed proclamation, the potential issues
with it.

As I said, we had talked at both of these meetings about who is
going to manage this monument if the President decides to go
ahead: Is it going to be the Park Service, is it going to be the BLM,
or who? What are you going to say in the proclamation about water
rights, if anything? What are you going to say in the proclamation
about grazing? What are you going to be saying about hunting?
What are you going to say about fishing, et cetera?

And each one of those issues is addressed in the proclamation.
And frankly, I believe it is addressed, generally speaking, to the
satisfaction of the interests in Utah, that is, we’re not claiming a
Federal water right, grazing is protected, hunting and fishing is
preserved, the Bureau of Land Management manages the monu-
ment, not the Park Service, which was something the Governor, I
believe, and members of the delegation were very interested in.

All of that discussion took place in the days leading up to the
proclamation.

Mr. HANSEN. I don’t want to get into a kicking match with you,
but the recollection of the Senators as they explained it to me is
a little bit different. And, of course, being the chairman of the Com-
mittee, I was omitted from these things, and I don’t mean to let
my ego show, it doesn’t really bother me much; either way you
could do it anyhow.

That is not the issue before us today; the issue before us today
happens to be public input. Public input is the whole issue before
us.
The gentleman from New York, Mr. Crowley. No comments.

The gentleman from Utah, Mr. Cannon. Thank you.

Mr. CANNON. Thank you, Mr. Chairman.

My recollection of that meeting that you had is actually just the
3 days before, just the weekend prior to; could that be possible?

Mr. LEsHY. Mr. Cannon, I'm sorry, I don’t remember exactly. 1
know it was days before, because I know at least a couple of days
after that—that was a Saturday morning, I have a very distinct
recollection of that.

Mr. CANNON. You probably wouldn’t quarrel about a week except
you quadrupled or tripled the amount of time available for notice
if it was 10 days or 3 days. My recollection is it was just the week-
end before the designation.

Let me just point out to the gentleman from Pennsylvania that
the designation was not done in the dark of night, that was—that
was the hearings that happened in the dark of night, 2 o’clock in
the morning of the designation.
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Now, Mr. Leshy, you said that the Antiquities Act can only des-
ignate what the Federal Government already owns, that is Federal
lands, and that statement is true to a large degree.

But isn’t it true that that goes—that is probably too broad a
statement, because there are many other property rights that are
involved in land including, for instance, roads?

Mr. LEsHY. I am sorry, including what, I didn’t hear.

Mr. CANNON. For instance roads.

Mr. LEsHY. Oh, well, yes, Federal land—the Antiquities Act only
authorizes the President to set aside, proclaim monuments on Fed-
eral lands. Sometimes those Federal lands are encumbered with
mineral leases, rights and things like that.

Mr. CANNON. We have a package of property rights and those are
embodied even in Federal law, and not to be disrespected. The De-
partment of the Interior is now suing Garfield County for civil
damage to a road called the Burr Trail. Are you familiar with that?

Mr. LEsHY. Generally, yes.

Mr. CANNON. Do you know particularly how many residents
there are in Garfield County?

Mr. LEsHY. No, not exactly, a few thousand.

Mr. CANNON. A few thousand, 5,000 or more; this would not sur-
prise you, that ballpark?

Mr. LEsHY. Yes, that sounds right.

Mr. CANNON. How much do you expect—by the way Garfield
county has about 98 percent of its land base is federally owned.
What do you think the cost of that lawsuit has been to the county?

Mr. LEsHY. I have no idea. It has been

Mr. CANNON. Would a couple of hundred thousand dollars be in
the ballpark?

Mr. LEsHY. I really—I couldn’t say. It has been a difficult piece
of litigation, I think, for all concerned. We have tried repeatedly to
settle it, and Garfield County has tried to settle it over the years.

Mr. CANNON. I am not actually quite so much interested in that
as the process that the Department has gone through under your
direction and the direction of the President and Vice President. The
fact is it would not surprise you if it cost in the ballpark of a couple
hundred thousand dollars for that county to litigate that road?

Mr. LESHY. I really can’t say. I don’t know.

Mr. CANNON. Would that be way high?

Mr. LESHY. I'm sorry.

Mr. CANNON. Would $200,000 be way high for that kind of litiga-
tion?

Mr. LEsHY. I don’t know. I have no idea what they are paying
their lawyers. I don’t know.

Mr. CANNON. But you practiced law.

Mr. LeEsHY. I don’t know how many motions have been filed, et
cetera. I really can’t say, I can’t speculate.

Mr. CANNON. Do you think it is important that a tiny county
with 5,000 people spend something in the ballpark of $200,000 to
defend an action that you bring against them?

Mr. LESHY. I can only tell you that we have been very interested
for years in settling this litigation. We think we have put on the
table many reasonable proposals to settle it. We have had the gov-
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ernor involved in trying to broker a settlement, we called in an in-
side

Mr. CANNON. The amount after issue is $7,000 in damage to the
road that the government has claimed. What has been the problem
of settling it? It is an etiological problem, is it not.

Mr. LEsHY. I think to some extent it is an argument about
whether or not the county has a free hand to take actions to im-
prove or enlarge the road and the right-of-way without consent, in-
side the national park.

Mr. CANNON. Without the consent of the Department of Interior.

Mr. LEsHY. That is correct.

Mr. CANNON. And it really comes down to the nature the owner-
ship of those roads, whether they are owned by the State or wheth-
er they are controlled by the Department of the Interior? Is that
not what you are doing in Garfield County?

Mr. LEsHY. No, not exactly, Mr. Chairman, Congressman Can-
non. What the—the issue is not whether the county has a valid
right-of-way in the Burr Trail. The issue—that right-of-way goes
through the heart of Capitol Reef National Park and the issue is
what is the right of the Park Service that owns the underlying title
and the borders of that right-of-way to control what happens in
terms of enlarging that right-of-way. It is a regular—it is an issue
of regulatory control not ownership.

Mr. CANNON. The issue is not enlarging the right-of-way, but
whether that right-of-way exists because you are not talking about
enlarging a right-of-way in that particular case.

But let me just congratulate you on keeping a straight face while
saying there is a—there was consultation, albeit brief, on the ref-
erence to the 2 a.m. phone call between the governor and the Presi-
dent, where I think many of the issues which actually were consid-
ered were put together in a handwritten form and faxed to the
President and not exactly what I would call a public input. That
was, by the way, on the morning of the—2 a.m. In the morning on
the morning of the designation.

Mr. LEsHY. Mr. Chairman, if I can just add a footnote to that,
I believe that Governor Leavitt had an extensive conversation, I
can’t recall if it was telephone or in person, with then Chief of Staff
Panetta, days before that about

Mr. CANNON. My time is about to expire.

Mr. LESHY. About Grand Staircase.

Mr. CANNON. I understand. I am congratulating you for the
straight face you are putting on this. You deserve that. I want to
point out that you did send a letter to Professor Wilkinson, you did,
telling him to keep this secret?

Now, I think this comes down to just a difference in view of gov-
ernance between you and this administration, this President, this
Vice President, and what I view and I think many Americans view
as the proper rule of governance. I don’t think that it is the role
of Congress to override a President who pushes the envelope with
a two-thirds majority of the Congress.

I don’t think that is how it ought to be done. I don’t think even
when a President does truly bone headed things that the responsi-
bility ought to be on Congress not to have more than a third of its
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members so etiologically bound to the President that you can’t
override what he does.

I believe there is a rule of law that requires a President to be
considerate of the effects of what he does as opposed to looking at
the law and seeing where the edges and however he can push that
edge to advance his etiological interests and those of his Vice Presi-
dent and his narrow base and group of constituents.

Thank you. I yield back, Mr. Chairman.

Mr. HANSEN. Thank you. In defense, it wasn’t totally in public.
The environmental community was made aware of this in great de-
tail, and that is why they were there, Mr. Redford and a few oth-
ers. Some of the citizens of Utah didn’t quite have that benefit,
however.

The gentleman from Minnesota.

Mr. VENTO. Well, thanks, Mr. Chairman, I was—I didn’t get to
the Burr Trail today. I traveled it and obviously it is passable on
a dry day. I don’t know if I want to go across that clay but it would
involve a lot of modification to make it usable year-round, and
transportation in any of these remote areas, besides water, one of
the big issues in terms of the community like the county of Gar-
field. But, you know, the unilateral paving of that, trying to im-
prove it obviously is an action within the park, and it has to be ad-
dressed.

I am sorry to hear that it has persisted as a case, because clearly
Congress did not respond to that during our work on it with then
Senator Garn and others.

Mr. Leshy, on the 1978 Act, I don’t know how much you know
about the NEPA process, but the NEPA process wasn’t aimed at
the monument designation, was it; it was simply a NEPA process
that had been developed generally in terms of the D2 lands?

Mr. LEsHY. That is exactly right. There were environmental doc-
uments in preparation under NEPA at the time Carter, President
Carter, acted, but they were a separate process and that goes back,
as you said, Congressman, to the—I guess it was the native claims
action, section D(2) that created the process for studying the future
of these Federal lands in Alaska, and those—Congress put a with-
drawal on those lands that expired in 1978 by terms of law.

And it was the continuation of that proposed withdrawal that
was subject to NEPA and then NEPA documents were prepared.
The President created the national monument with that in the
record, but it was not NEPA on the monument creation.

Mr. VENTO. And I think that my institutional memory here, that
in fact President Carter at that time did direct Secretary Andrus
to look at other actions that the Secretary may take in terms of ex-
ploring all the options to protect the land and of course the Sec-
retary’s actions would have been subject to the NEPA; is that cor-
rect, Mr. Leshy?

Mr. LEsHY. Well, the President had asked the Secretary to give
him Antiquities Act recommendations among others. And that
issue was litigated actually, because after the President created the
monuments in Alaska action, the State brought a lawsuit saying
the President should have been subject to NEPA and the Secretary
should have been subject to NEPA, and the court basically threw
out all of those challenges and, among other things, said that there
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could be a constitutional problem, because the President’s entitled
under the Constitution to ask for the advice of his subordinates.
And if his—and it is certainly appropriate in some circumstances
that that be a confidential kind of advice, and if the Congress is
going to come in and interfere with that, it could raise constitu-
tional issues.

Mr. VENTO. But the Secretary’s action generally in terms of some
land use designations, whether it is ACEC, or other types of des-
ignations, would be subject to NEPA, the Secretary’s action?

Mr. LESHY. Yes, absolutely.

Mr. VENTO. So there may have been some exploration of that. I
think the issue here, of course, is that—and I think what I heard
you say is that the process that has been established here which
indirectly, you know, I guess you know, kind of recognizing indi-
rectly this makes—I mean it is a distinction without a difference.
NEPA does apply to the Presidential action here, but this action
sets a 2-year time frame. In the action that is being discussed here
it is likely to—the framework that is laid out here, which is of
course quite rigid, would take at least, could likely take a lot longer
than that.

Mr. LEsHY. I think that is a concern, because this doesn’t, the
proposed legislation does not simply apply NEPA to the President,
it has these additional procedures and if you chart those out

Mr. VENTO. So you have a potentially 3-year process and a 2-year
protection of the lands, but I am not interested in fixing this, be-
cause I think that the process of what is being proposed is really
to in essence take away this power from the President. I think that
is really what the justification is.

Is there an interest in terms of public participation? Do you
think that the NEPA is the best possible way to get public partici-
pation? It seems to me that is a very awkward and cumbersome
way to get participation from your statement. I think you agree
with that, don’t you?

Mr. LeEsHY. If you look at—there will be public participation in
these decisions. I think there always has been, there will be. The
Secretary in response to the President’s request, as has been men-
tioned, has looked at the possibility of Antiquities Act protection
elsewhere and is going through a consultation process, openly and
publicly.

Mr. VENTO. I suppose, you know, I suppose we could satisfy our
own self while saying that the President has to consider public
opinion and consult with him—it seems to be sort of a redundant
type of activities. Certainly the President has to consider this. It
may be, you know, popular in Utah with the people, but not nec-
essarily with the public officials. There has sort of been some dis-
parities I suppose in each of our States with regards to some of
those matters.

But certainly that has been the case if you believe the public
opinion polls in some of the States, in Utah, so I don’t know—or
any State that that would be possible. So I don’t have any objection
to public, considering public input or views on this in some sort of
consultation type of issue, but I think the problem here is, of
course, that if it gets in the way of actually accomplishing the pur-
poses of the Act, then you are in essence greatly weakening or at
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least in fact or repealing the basic law, which has been around and
it may not be as necessary today as it was in 1908 because of Con-
gress’ and the President’s willingness to act in a whole host of
other laws, but it still is very much necessary I think to have that
as a power.

So I hope we can resolve this.

Mr. HANSEN. Thank you. Mr. Leshy, are you aware of any cur-
rent national monument proposals besides the Shivwitz Plateau
proposal in northern Arizona? I am not asking whether any final
decision has been made or whether a recommendation has been for-
warded to the President or whether you were in the formal plan-
ning stages.

I am asking you to tell us of all the areas that you are aware
of where the idea of a national monument has been suggested by
anyone in the Interior Department.

Mr. LEsHY. As you know, and I think we have given you this in-
formation, the President has asked the Secretary to forward any
recommendations he has on any further exercise of authority under
the Antiquities Act. The Secretary has not forwarded any rec-
ommendations but has been visiting a number of areas, including
Shivwitz Plateau, and—not simply in terms of protection under the
Antiquities Act, but just areas that in his judgment need further
protection, whether it is through congressional action or executive
branch action, and those trips have been well publicized and—but
no decisions or recommendations have been forwarded.

We are in fact in the Shivwitz and elsewhere working with Mem-
bers of Congress, the delegation. You chaired that public hearing,
I believe, down in St. George a couple months ago exploring the
ramifications of that proposal. So, you know, we are interested in
consultation, obviously. And we are interested in listening to what
Members of Congress and local citizens have to say about these
issues and the Secretary is out there on the ground meeting with
people and talking to them about it.

Mr. HANSEN. Thank you. The Secretary did indicate to me and
members of the Arizona delegation that if they didn’t get some-
thing going, he would. I am given to understand that the Arizona
delegation is moving ahead with something, and there will be a
meeting next week regarding legislation that will be introduced. I
would hope you take a close look at that.

Mr. LEsHY. Yes, I am—I think I have a meeting scheduled with
members of the delegation next week to talk about that.

Mr. HANSEN. All right, probably the same meeting. Further, Mr.
Leshy, assuming that the provisions of this bill become law, and
the Secretary of the Interior is required to prepare an environ-
mental impact statement before the President can sign a monu-
ment proclamation, could you explain how these provisions would
harm the environment?

Mr. LEsHY. Well, in some circumstances, in the past, as I said
there has been the need for decisive action to be taken to—where
proclaiming monuments can have an immediate protective effect.
The problem that we just discussed, the way this bill is structured,
I think it calls for up to 3 years of procedure, but only 2 years of
protection. There could be a problem with that where the emer-
gency protections allowed for in this bill would expire before the
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processes could be finished to allow the President to act. That
would pose a significant risk, I think, to the environment, if that
happened, because, as you know, once you express interest in pro-
claiming an area or withdrawing an area from mining claims or
whatever, it can encourage some people to go out there and try to
locate mining claims and create other kinds of problems for you, so
they become sort of a magnet for potentially disruptive activities
and that is certainly a protective risk under this legislation.

Mr. VENTO. Would the gentleman yield.

Mr. HANSEN. I would yield, yes.

Mr. VENTO. But the issue is that it is sort of an indefinite, it isn’t
just 3 years, it is indefinite, isn’t it, because the court appeals and
other matters and of course we are all familiar with individuals
that make claims and then come back to try to reap a financial re-
ward because of the designation issue. Isn’t it indefinite really?

Mr. LESHY. Yes, because I would guess that this bill would make
the—not only NEPA compliance required but also subject it to judi-
cial review, court injunctions and the like. And again if—I think
one way to view the legislation here is to go back and look at all
the monuments that have been created and say are they, are any
of them really, truly bone headed, to use that word, exercises of
presidential power, are we sorry the President first set aside these
areas. And I think the answer in every case is no.

Mr. VENTO. Thank you, Mr. Chairman.

Mr. HANSEN. Thank you, Mr. Vento.

Let me point out this to the gentleman from Minnesota, the
President still has withdrawal power. In the case Mr. Leshy
brought up and correctly has pointed out, an emergency comes up,
he has withdrawal power. He doesn’t really need that; in fact, he
doesn’t need the antiquities law. He has withdrawal power if he
sees some problem coming up with the ground.

We have a vote on. Is there anybody here that just has a dying
need to ask Mr. Leshy further questions? We can come back, and
I hate to hold you here. You have been very patient with us, and
we appreciate it. But if no one has any big hangup, I will just con-
sider this meeting over with.

My whole issue has been why is the Interior Department and
this President afraid of public input. But I won’t make a big deal
out of that, I guess we have said that before and you have an-
swered it 15 different ways. And thank you so much, Mr. Leshy,
for being with us. We appreciate your patience.

We are adjourned.

[Whereupon, at 11:45 p.m., the Subcommittee was adjourned.]

[Additional material submitted for the record follows.]
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STATEMENT OF GOVERNOR MICHAEL O. LEAVITT, STATE OF UTAH

Thank you for allowing me the opportunity to speak to you today about the re-
T(i?nt}lly designated Grand Staircase—Escalante National Monument in Southern

tah.

The protection of public lands in the State of Utah is a familiar issue. The Federal
Government administers more than 65 percent of the land in the State, and we are
continually pursuing new and better ways to work with the Federal Government in
the planning and administration of these lands. We have worked hard to build rela-
tionships, forge partnerships, and lay the groundwork for interagency cooperation
unmatched by other public lands states. For these reasons, the chain of events sur-
rounding the establishment of the Grand Staircase-Escalante National Monument
have caused me great concern, and created a greater distrust of governmental proc-
esses by many people in the State of Utah.

On September 18, 1996, President Clinton invoked a provision of the 1906 Antiq-
uities Act to designate 1.7 million acres in southern Utah as the Grand Staircase—
Escalante National Monument. The first reports of this that I, or any other elected
official in the State of Utah, had received were from a story in the Washington Post
only 9 days prior to Mr. Clinton’s public proclamation. I would like to share with
you a day-by-day account from my perspective, of the events leading up to President
Clinton’s announcement:

Monday, September 9, 1996: Upon reading of the new National Monument in the
Washington Post, I placed a call to Secretary of the Interior Bruce Babbitt. I asked
Secretary Babbitt about the article in the Post and was told that Interior was not
involved and that I should call the White House.

When I called the White House, I spoke with Director of Intergovernmental Af-
fairs, Marsha Hales. She had seen the story and told me that they weren’t certain
were it came from. She committed to get back to me relative to how serious the pro-
posal was.

Wednesday, September 11, 1996: Two days later, Ms. Hales reported that a monu-
ment was being discussed but “no decision had been made.” I asked, “what is the
timing on this?” “That’s what we are trying to decide,” she replied. I asked Ms.
Hales for an appointment with President Clinton or his Chief of Staff, Leon Panetta.
%atel(‘i that week an appointment was confirmed with Mr. Panetta for the following

'uesday.

Friday, September 13, 1996: My office became aware through the news media that
an important environmental announcement was planned by the President at the
Grand Canyon the following week. Preparations were being made by environmental
organizations to transport groups from Utah. When we inquired directly of the Ad-
ministration about the time, place and subject of an event they were not willing to
even confirm the event would occur. Local governments in Utah were becoming
more and more concerned. On two other occasions during the week I had conversa-
tions with Mr. Babbitt or his office. They continued to indicate that they had no
information, insisting that this matter was being handled by the White House.
When we called the White House we were referred to the Interior Department.

Late Friday afternoon, Secretary Babbitt called an emergency meeting in his office
for the next day, Saturday. The Congressional delegation was invited. I was not able
to attend the meeting, but the fact that meetings were being called on a weekend
added to the sense of inevitability. However, we were still being told that “no deci-
sion had been made.”

Monday, September 16, 1996: The weekend was a blur of phone calls, and meet-
ings with local officials. Despite the fact that buses where being organized to take
Utahn’s to Arizona for the announcement, the Governors office could still not get
confirmation of where or what the official announcement would be. I traveled to
Washington for my meeting with Mr. Panetta.

Tuesday, September 17, 1996: Tuesday afternoon, I met with Mr. Panetta. I was
told that Mr. Panetta had the responsibility of making a recommendation to the
President. Mr. Panetta said that he had set aside the afternoon to prepare that rec-
ommendation. Kathleen McGinty, Chair of the President’s Council on Environ-
mental Quality, Marsha Hale, Director of Intergovermnental Affairs and another
member of the White House staff were also in attendance.

My presentation focused on the problems caused by this complete abandonment
of public process. I explained that it was our desire to protect the spectacular lands
of this region but that this was the wrong way to go about it. I detailed for them
a proposal ironically called, Canyons of the Escalante: A National EcoRegion that
resulted from an intergovernmental public planning process I initiated three years
earlier to protect the area. This concept was developed by state, local and Federal
land managers working together for over a year. It would have provided flexibility
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and yet gave even more stringent protection for the most pristine areas. I also spent
a considerable amount of time discussing our school trust lands. Mr. Panetta asked
me to explain the status of those lands. Prior to our discussion he was unaware of
their existence or the importance they hold to the school children of our state.

Our meeting lasted just under an hour. Mr. Panetta told me that this was the
first time he had been able to focus on this issue. He reiterated that he would make
a recommendation to the President that afternoon. To Mr. Panetta’s credit, he was
very thoughtful in the questions he asked. He told me that he didn’t like making
decisions in a vacuum like this. At the conclusion of the presentation, Mr. Panetta
said, “you make a very compelling case.” To which I replied, “If this is compelling
to you, then before the President sets aside part a piece of land equal to Rhode Is-
land, Delaware and Washington, DC combined, he needs to hear the same informa-
tion, directly from the Governor of the State.” I was told Mr. Clinton was cam-
paigning in Illinois and Michigan, but he would call me later in the evening.

Wednesday. September 18, 1996: At 1:58 a.m., my telephone rang, it was the
President. The President told me that he was just then beginning to review this
matter. I restated in short form the material I discussed with Mr. Panetta. The call
lasted for nearly 30 minutes. At 2:30 AM we were both very tired. I offered to write
a memo that the President could read when he woke in the morning. He asked that
I write the memo.

I sat at the desk in my room and prepared a handwritten 2+ page memo to the
President. It was faxed to him at 4 a.m. that morning. The memo, told the President
that if a monument was going to be created he should create a commission that in-
cluded state and local government officials to recommend boundaries and to solve
a number of management questions. I told him that it should work toward a policy
that protects the land, preserves the assets and maintains the integrity of the public
process. I knew the local government leaders in this area would welcome such a
process.

At 7:30 a.m. I spoke with Mr. Panetta. He had reviewed the memo that was writ-
ten for the President and again indicated he felt my ideas had merit. He said he
would be reviewing the matter again with the President. Later in the morning Mr.
Panetta called to inform me that the monument would be announced. He detailed
the conditions of the action, which gratefully, incorporated some of my suggestions
on water, wildlife access and a planning process with local and state participation.

At 2 p.m. Eastern time, President Clinton stood on the north rim of the Grand
Canyon to announce the creation of the Grand Staircase—Escalante National Monu-
ment, a 1.7 million acre expanse in Utah’s Garfield and Kane counties. No member
of Congress, local official or the Governor were ever consulted, nor was the public.
As the Governor, I had not seen a map, read the proclamation or for that matter
even been invited. This is not about courtesy, it is about process and public trust.
A major land decision, the biggest in the last two decades, was being made. Obvi-
gusly, dthis is not the way public land decisions should, nor were ever intended to

e made.

In 1976 this nation made an important public policy decision. Congress passed
landmark legislation in the Federal Land Policy and Management Act (FLPMA), re-
quiring great deliberation and careful process in determining how public lands
would be used. That Act, and other related legislation, contains protections for
states and local communities. It is the policy of my administration to assure that
our state is not denied those protections. We will defend Utah’s interest against
abuses of our existing protections and we will seek additional protections where
they are currently inadequate.

The President’s use of the Antiquities Act to create the monument was a clear
example of inadequate protection. Our system of government was constructed to
prevent one person from having that much power without checks or balances from
another source. This law was originally intended to provide emergency power to pro-
tect Indian ruins and other matters of historic importance. Over the past ninety
years the Federal courts have allowed a gradual expansion of the powers. The Presi-
dent’s recent proclamation was a classic demonstration of why the founders of this
nation divided power. Power unchecked is power abused. Utah and other states
need protection from further abuses of the 1906 Antiquities Act. My administration
will join other states in support of appropriate amendments.

Land preservation decisions must consider the relationship between the land and
the local economy. The State of Utah intends to intensify our efforts in assisting in
the promotion of new economic opportunities for the region and will challenge the
national government to be responsive to the needs that its actions in Southern Utah
have created. Historically, whenever the Federal Government has determined that
a local interest is subordinate to the national interest, then some form of Federal
assistance is provided. We should all focus on developing real economic opportuni-
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ties for rural Utah counties in order to build a more diversified and sustainable
economy.

There are many issues surrounding the creation of this monument apart from the
designation process. One of the most controversial and most complicated are the
school trust lands located within the boundaries of the monument. Approximately
176,000 acres of school trust lands were included within the monument.

The school trust lands are managed by the Utah School and Institutional Trust
Lands Administration, an independent state agency. The Trust Lands Administra-
tion is governed directly by a separate Board of Trustees, and is required to opti-
mize the value of the lands for both the short and long term. The Chairman of the
Board of Trustees will testify later today and will give more details. However, I
want to emphasize that not only did the declaration of the monument possibly affect
the use and value of the trust lands in the long term, but also that several sources
of revenue from the lands, including an imminent multi-million dollar deal involving
coal, have been eliminated as a result of the declaration.

The Board of Trustees, the Trust Lands Administration and myself are united in
protecting the value of the trust lands within the monument and in protecting the
purposes of the trust. We will work together to see that either the lands can be used
for their purpose as the national economy permits or that other Federal assets will
be available as compensation for the trust lands.

I appreciate the President’s remarks concerning the trust lands at the time he
signed the declaration and appreciate his decision to resolve any reasonable dif-
ferences in value in favor of the school children as part of any land exchange pro-
posal. However, I must express some healthy skepticism about the efficiency of the
Federal exchange or compensation process and the ability to bring such processes
to conclusion at all. The problem of school trust lands within Federal reservations
like the monument is both an old problem and a constantly recurring one. Cur-
rently, Trust Lands and the Federal Government are negotiating several different
exchange packages, including the statutorily authorized process mentioned by the
President in his remarks (P.L. 103-93). These exchange processes are complex, heav-
ily laden with Federal rule-driven procedures and very costly to the trust. The Trust
Lands Administration estimates that an exchange process for the monument lands,
similar to that in P.L. 103-93, could cost $5 to $10 million; a cost which, in all fair-
ness, should be covered by the Federal Government.

I would hope that we can learn from past experience and begin to take advantage
of new ideas or approaches which are more expeditious, yet fair to both parties. The
Trust Lands Administration intends to propose solutions for the trust lands within
the monument in the near future. I will ask Congress to give these proposals serious
consideration and to consider appropriating funds to the Trust Lands Administra-
tion to offset any costs resulting from the declaration of the monument.

The State of Utah is committed to being a full partner in the planning process
for the Grand Staircase—Escalante National Monument. Promises were made by
both President Clinton and Secretary Babbitt which ensured the State a prominent
role in the plan development and implementation process. The State of Utah intends
to take full advantage of those commitments and has, in fact, already appointed five
members of the planning team who will represent the State and its issues and con-
cerns. We have every intention of being active participants in the process and com-
mitting the necessary resources to see that the Grand Staircase—Escalante National
Monument best meets the needs of the citizens of the State of Utah. We intend to
use every mechanism available to ensure that the Federal Government keeps its
commitments to this end. We would appreciate your help in assuring that this hap-
pens.

In closing, I would like to reiterate to you my support for the idea of some kind
of protection of the sensitive and spectacular lands of the Escalante area in South-
ern Utah. However. I feel deeply that President Clinton did not keep the public
trust by choosing this process to protect this area. Had Mr. Clinton been willing to
discuss his ideas with those of us in Utah involved in public lands issues, he would
have found both State and local representatives were ready and willing to work with
his staff to provide the best protection of the natural resources of the area, while
ﬁt the same time providing economic stability to those communities most impacted

y it.

Obviously, this did not happen. President Clinton was unwilling to reveal his plan
to any elected officials in Utah. Perhaps the only thing more disappointing than this
was his consultation with elected officials in other Western States but NOT in Utah,
about this proposal. I have seen a copy of an August memo from Kathleen McGinty
to Marcia Hale regarding contact with Governors Roy Romer and Bob Miller, former
Governors Mike Sullivan and Ted Schwinden, Senators Harry Reid and Richard
Bryan, and Representative Bill Richardson to get their reactions on this proposed
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“Utah event.” The memo states that these reactions and other factors, “will help de-
termine whether the proposed action occur(s).” In addition, the memo states, “If a
final decision has been made on the event, and (sic) any public release of the infor-
mation would probably foreclose the President’s option to proceed.” The event was
a partisan, political rally that had been planned and executed as an “under the
cover of darkness” surprise.

I find it regrettable that someone we have entrusted to the highest office in the
United States of America is willing to undertake a process which is purely partisan.
We, as a nation, need to examine the power by which a single person is able to im-
pact the lives of so many. It is too late for residents of Southern Utah living near
the Grand Staircase-Escalante National Monument. However, in true Utah tradi-
tion, we will pull together and rise above the circumstances created by those in
Washington.



